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J. W. McGrath Corporation 
21 West Street 
New York, New York 


re: Anton Picinich 


Following is a summary of my neurosurgical consultation on the above patient at this office 
on August 5, 1971 per your request and the request of A. Zitani, Jr., M.D. of Hoboken, NJ 


History was obtained from the. patient through an interpreter. Fatient stated on July 12, 
1971 he fell 35 feet off a lighter ship and landed in the water. He was momentarily dazed 
but was rescued by someone throwing him a life preserver. He had general bruises and 
ecchymoses over the body and right side of the face. He was taken to St. Mary's Hospital 
where he received emergency treatment. Xrays were negative for fracture. Patient was 

no detained. He was then treated and seen by Dr. Zitani and treated by Dr. Zitani. 

As yet he has not returned to work. 


Since the injury patient has multiple complaints. He complains of almost constant right 
sided headache with radiation to the occiput. He notes dizziness. He states he is 
nervous. He complains of inability and difficulty with sleep. He states his posterior 
neck region aches. His low back aches. His right hip aches. He notes aching ia both 
shoulders and both legs. However he notes no diplopia, ataxia, difficulty in smell, taste, 
swallowing, hearing loss, motor or sensory abnormalities of the extremities. 


PAST HISTORY: Negative. 


NEUROLOGICAL EXAMINATION: Sensorium intact. lb aphasia. Palpation and auscultation of the 
head reveals no thrill or bruit or any gross abnormalities of the head. Patient is well 
oriented. Neck is supple. Cranial nerves intact. Facial sensation and m otor power 
normal. Extra ocular movements well performed; no hemianopsia or nystagmus; pupils are 
round, regular, equal and react to light; funduscopic examination reveals no papilledena. 
Corneal reflexes intact. Hearing grossly normal via tuning fork. Tongue protrudes in the 
midline without abnormal tremor; soft palate retracts in the midline. Examination of 

the spine reveals moderate limitation of motion of the low back but no spasm, tenderness 
or deformity. Examination of the extremities reveals sens“tion and motor power intact. 
Reflexes equal and active; position and vibratory sense intact. No ataxia. Gait normal. 
Abdominal reflexes intact. No pathological toe signs. Romberg normal. 


IMPRESSION; From the history patient incurred a contusion of the skull and multiple 
contusions of the body; objectively I find nothing organically neurologically. His 
complaints are purely subjective in nature. Suggest symptomatic treatment. 
nn mee em en 


ee as iia eae 
Gerald L. Winokur, M. D. 
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FRED BROWN, Pu. D. 
CLINICAL PSYCHOLOGIST 
1200 FIFTH AVENUE 
NEW YORK, N. Y. 10029 


TE 1.3611 September 26, 1975 


McHugh, Heckman, Smith & Leonard 
Eighty Pine Street 
New York, N.Y. 10005 


Re: Anton Picinich BEST COPY AVAILABLE 
Your File No. 1068 


Dear Sirs: 


Mr. Picinich phoned me approximately 45 minutes before 
the time set for his examination and asked for directions to my 
office, which I provided. He appears to have a minimal ability to 
express himself in English and to comprehend, but except for his 
use of the word "monster" in the Rorschach he gave no overt sign 
of understanding my remarks to the interpreter. He arrived $ hour 
late for his appointment, but the interpreter, Mr. Stan Miland, had 
arrived on time and we had an opportunity to discuss the nature 
cf the test battery and the procedures we would follow. Mr. Miland 
impressed me as a cultured gentleman and a sympathetic one. To the 
best of my knowledge he followed my instructions to the letter throug 
out administration of the test battery. 


The following tests were utilized: 


Portions of the WAIS comprising Comprehension, Arithmetic, 
Similarities, Digit Span, Digit Symbol, Block Design, and 
Object Assembly. 

The Bender Gestalt Test and Recall. 

TAT 

Human Figure Drawings 

Benton Visual Retention Test (Revised) 

Hooper Visual Organization Test 

Rorschach 

Mini-Mult (short form of the MMPI). 

Incomplete Sentences Test. 


Mr. Picinich worked slowly and effortfully on the first of the 
tests, the Bender Gestalt, and complained that he was so nervous 
that he could not see. He was encouraged to try and replied that he 
was doing his best. Otherwise he made no spontaneous verbalizations 
and complied immediately with test instructions to the best of his | 
ability even though it was evident that his posture was 2 self- dis- 
paraging one, the attitude of a man whose self-esteem has eroded. 


The Bender designs he copied show many of the conventional signs 


. 


ef perceptual motor dysfunction involving a cerebral disorder. Thesefl 
comprise fragmentation, inability to copy angular designs, distortio 


Exhibr & 
~ it 


and rotation. On the recall portion of the test he produced only 
two designs, one of them rotated 180 degrees. His retention is badly 
impaired and what he retains is susceptible to distortion. 


None of the designs on the ten cards of the Benton, each exposed 
for 10 seconds, were recalled correctly. His productions included 
perseverations, inversions, and distortions as in the Bender. Norma- 
tive data place him in the below 70 IQ range. 


His human figure drawings are quite primitive and focus upon 
feelings of weakness, a sense of alienation, and depression. When 
asked for the sex of the initial figure he replied, “half man and 
half woman", an indication of confused sexual identification and 
role which has direct relevance to his sexual functioning. Paren- 
thetically, there are no test indications anywhere in the battery 
of denial mechanisms, especially in view of his greatly diminished 
self-image and self-esteem. Denial, if present, would have suggested 
a better coping level than he shows. 


The Hooper test was discontinued after he had failed the first 
six easy items. The test requires the testee to recognize pictures 
of objects when the pictures have been cut up and rearranged and to 
decide what it might be if it were put together. His failures were 
quite bizarre (Fish, "mouse"; Saw, “Won't help if I look longer"; 
Table, "couch"; Airplane, "legs"; Baseball, "vegetable"; Hammer, 
“To mow the wheat”), indicative of organic brain pathology and con- 
current reality distortion. 


Severe disability was encountered on the Wechsler Adult Intelligent 


Seale (WAIS), his scores not only dropping to zero but also reflec- 
ting cognitive aldistortions of a bizarre nature. When 
asked what woul do if he found an envelope 
on the street that was s and had a new stamp on 

it he replied that he wo 

he said he would be afra 

any kind of involvement 

people should pay taxe 2" 
were the first person. j j 

he would not do anything 

On Similarities hostile impulses were suggested by his statement 
that an axe and saw were alike because "an axe could be used to kil 
a man". For North - West he said "I see stars over there”. 

He was able only to repeat 2 digits forward and none backward, on 
the latter complaining that he could not get it into his head. As 
mentioned above, his retention is severely impaired, as is his con- 
centration. 

His performance on the nonverbal tests was characterized by gross 
distortions and concrete thinking. He failed both demonstrations 
of the Block Design Test, and on others inverted and fragmented the 
objects, his 180 degree rotations on Digit Symbol and Object Assemb 
accompanied by increasing perseverations. 


He produced 16 responses on the Rorschach but the record is that 
of a tightly constricted man who does not exhibit any indications 0 


empathic reactivity or emotional relatedness. The content of the 
recad indicates timidity, a need for protection and guidance, and 
feelings of isolation, the latter having a bearing upon his postulate 
alienation from his wife. This inference was borne out on other tests 
The Rorschach does not show those gross deviations from reality des- 
cribed previously, although two responses do show defensive failure. 
The general patterning focuses upon a good deal of passivity and the 
feeling that the female is alienated from hin. 


No stories could be elicited on the Thematic Apperception Test 
(TAT), his responses consisting of isolatiye descriptions and an 
absence of a sequential logical narration.;His perceptual distortions 
within this sterile framework underscore a fundamental sexual dis- 
organization (boy looking at a violin, "This is a girl sleeping"; 
two women and a man in a cantry scene, the barn seen as barracks and 
mention made of "two men and a girl", the second man derived from 
a very evident female figure; picture of a middle-aged couple in 
what is usually described as a consolatory embrace, "There are two 
female persons” (Q), "They are sleeping both"). / / 

i y 

The Mini-Mult was administered by the interpreter who was given 
a copy of the test while the examiner recorded his trmsiation of 
the responses given by your client. Only 4 of the 71 items were 
refused, the answers on this test requiring a yes or no response. 

On several occasions he commented on his answers. 

A generalization drawn from the profile pattern points to a good 
deal of somatization encompassing anxiety, dizziness, forgetfulness, 
and suicidal ruminations. Items (among others) answered in the 


affirmative are attacks of nausea and vomiting, frequent nightmares 
and night sweats, the belief that he is being plotted against, for- 
getfulness of what he had been engaged in doing, being the object 
of faultfinda~by others, the belief that no one much cares what happer 
to him, and the complaint that he has no energy. 

The diagnostic pattern.reads out as "depressive reaction, possibly 
schizo-affective type". 


The last test of the battery was the Incomplete Sentences Test 
to which he responded quickly. Hostile and resentful feelings toward 
others are shown by his statement that he admires nobody, that most 
men "Is happy that I'm sick", and that most women “don't like me". 
His wife always "Does'nt like me in bed”, the combination of res- 
ponses corroborating interpretations drawn from other portions of 
the test battery. Such responses, including his wish to die "because 
of the dizziness" and his formulation of his main problem, “If I 
could be healthy again, and I don't think I can" effectively rule 
out the remotest possibility of denial as emphasized in a report by 
another psychologist. 


The test data suggest diffuse cerebral pathology affecting cog- 
nitive and perceptual processes in a man who shows schizo-affective 
characteristics accompanied by anxiety, depression, and some paranoid 
features. The tests used for assessment of organicity axe more sen- 
sitive than a neurological examination, and the diffuse nature of 


would not be incompatible with a negative EEG. It should be stressed 
that no neurological examination was made and that such an examinatio 
would be outside the competence of the examiner. What was being eval- 
uated were cognitive and perceptual motor processes that in this 
instance yield data associated with cerebral dysfunction. Gross and 
bizarre responses on other tests point to the psychotic component 
that could be overlooked in an interview session. 

The prognosis is guarded at best. Psychotherapeutic intervention 
would be handicapped by the need for a third person, the interpreter, 
as well as by Mr. Picinich's distrust of others and his feelings of 
being persecuted. Recourse to extensive somatization is probably 
attributable to intense feelings of frustration and helplessness, 
accentuating and extending those physical disabilities that have 
been described in other reports. ad 


Prec Gino 
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‘ed Brown, Ph.D. 


Mortimer E Shapiro. M. D. 


960 Park Avenue 
New York. N. Y. 10028 
REgeat 7-24.40 


September 29, 1975 


McHugh. Heckman. Smith & Leonard 
Eichty Pine Street 
New York, N.Y. 1!9C0 


Re: Anton Picinich 
Gentlemen: 


As requested | examined Anton Picinich at my office Sept. 26, 1975. Mr. 
PicInich was accompanied by Mr. Arthur Sheehan of the offico of Kenneth 
Heller and by an interpreter, Olga Rakijas. It was my impression that 
Ms. Rakijas functioned efticiently as an interpreter. 


Prior to examining Mr. Picinich. | reviewed the extensive medical file. 


1 reviewed a copy of the Emergency Room Record at St.Mary's Hospital dated 
July 12 1971. 1 note that the entry there states that Mr. Picinich was 
‘alert ambulating - not in distress. The examiner noted the presence of 
ecchymosis of the right side of the forehead, facia! abrasion, and contusion 
of the right forearm, and then adds - "no other evidence of Injuries." X-rays 
of the chest and the right forearm were normal. 


| reviewed a report from Gerald L. Winokur, Aug. 16, 1971. Or. Winokur 
reported a normal neurologic examination and concluded that from the history, 
Mr. Picinich incurred a ‘contusion of the skull! and multiple contusions of 
the body. However. Or. Winokur states that he found nothing organically 
neurologicaliy. He felt that his complaints “are purely subjective In 
nature.’ 


In a report of Oct. '3, 1971, Or. Arthur L, Mattes reported decrease of the 
cervical and lumbar lordosis with tenderness overlying the cervical spine 
lower thorical lumbar soine with a decrease range of motion of the lower 
+horical lumbar spine of 12 to 15 degrees in all ranges.. He also found 
tenderness in both shoulder areas and decrease in range of motion In the 
shoulders. He also reported cecrease in range of motion of the cervical 
spine and concluded +hat the patient has a permanent disabl lity due to the 
accident of July 12. 1971. 


Or. 4.C. Jonnston in a report of Aug. 17, 1975 felt thera was a permanency 
in the loss of function in the right shoulder which did not exceed 10% of 
the right arm. He felt that any loss of function in the left shoulder was 
5" of the left arm. and he felt also that the right lea showed a loss of 
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function not in excess of 10% of the right leg. 


Or. Eugene Allen examined Mr. Piclnicn on Dec. 10, 1973, and concluded that Mr. 
Picinich suffered from Chronic Depression with Anxiety." He suggested 
neurological evaluation - “if not done'' and psychiatric observation and treat- 
ment if necessary. He telt that there was disability and that the disability 
was psychiatric and due +o the accident of July 12, 1971. 


Or. Lawrence |. Kaplan reoorted March 30, 1975, 'The neurological and electro- 
encephalographic examinations are completely within normal limits and there 

is no evidence of any organic neurological problem. This patient has a number 
of subjective symptoms as noted above, and the findings on examination are 
psychogenic in nature. There Is no evidence of any neurological disability. 
The patient is fully employed in his requiar job and there is no evidence of 
any psychiatric occupational disability.” 


Or. Harry Sherman reported on June 20, 1975 that he found restriction of 
full elevation of both shoulders and that this constituted a permanent 
partial disability causally related to the accident of July 12, 1971. He 
felt also that nervousness and dizzy spells which Mr. Picinich complained of 
represented a psychoaenic overlay causally related to the same accident. He 
felt that all tnese conditions were permanent, and there was 4 permanent 
partial disability. 


Dr. Elias Savitsky examined Mr. Picinich on June 25, 1975, and concluded, 
"Patient sustained multiple injuries at the time of accident. The post-traumatic 
course has been characterized by mobilization of anxlety, epinastric distress 
persists. Tere is claim the hearing defect on the right and occasional 

dizzy sensations. The examination of the ears was unsatisfactory and the 
patient should be referred to a specialist in this field for a rore definitive 
evaluation and determination of causal relationship. AT this point the 
impression is of an anxiety state, post-traumatic with depressive features 

and evidence of conversion syndrome. The epigastric distress appears to be 
part of the tension state. There is a slight hypochondriacal quality about 

his attribution of this to The events of the accident. Management would 
consist of reassurance regarding organic seauelae of injury, use of medications 
for managenent of the anxiety, depressive feelings. Further study of his 
attitudes. lifestyle might be helpful if conducted bya person who speaks his 
language. Projnosis is quarded as many factors entering into the perpetuation 
of anxieties such as this, once established. There is 4 continued partial 
disability. causally related to The injury of 7/12/71." 


Mortimer f Shapiro, M. p. 
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Or. Lawrence Edwin Abt repurted on Sept. 11, 1975 that Fe felt, as a result of 
psychologic testing that the prognosis for Mr, Picinich was “quarced.' He 
suggested counseling or psychotherapy, lf a suitable psychotherapist could be 
found. Dr. Abt. who Is not a physician, but apparently Is a psychologist, 
was under the impression that tir. Picin'ch was “highly anxious, tense, and 
considerably depressed"with many somat symptoms, some of which he believed 
, were expressions of a central anxiety problem. 
| reviewed reports from NYSA-ILA Medical Center of Hoboken. There is a nota- 
tion there that on Jan. 30, 1975 he complained of pain In the right elbow and 
a diagnosis of epicondylitis was made by ».-rays and treated by an orthopedic 
consultant Mr. U. Bigliani. In this file, there is a report of x-ray which 
purport to show soft-tissue thickening at the right elbow, and the radiologist 
concluded that there was antecubital synovitis and some roughening o° bone 
and ossification of ligament attachment to the latera! epicondyle of the 
humerus compatible with epicondylitis. 


Also, | reviewed a report from Dr. Nicholas A. Merola, July [2, | 
Merola concluded there was a loss of function of each arn, and 15 
function of the right lower extremity. 


is. 


c 

4 
¢ 
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Additionally 1! reviewed Attending Physician's Reports by Drs. Alfred M. 
Zitani and Luigi Racanelli. 


Finally. | reviewed the Deposition of Anton Picinich, Nov. 20, 1975. 


Mr. Picinich was neatly dressed. At the beginning of the interview, he did not 

appecr depressed. His intelligence appeared to be about average. As the 

interview orogressed, however, it became evident that there was a mild depression 
. present. 


At my request. he described the events of July 12, 1971. He did this without 
any rise In the level! of anxiety. He Informed me that he fell 35 feet into the 
water. Originally he said that he was unconscious. However, when asked whether 
he recalled hitting the water. he admitted that he did recall! hitting the water. 
He described the sensation as It was a burning sensation.’ He recalls bobbing 
us and down. and he recalls people throwing him a life preserver,. © Despite all 
this, and despite the fact that attempts were made to explain exactly what un- 
conscious meant. he persisted in the statement,and indicated that he was un- 
conscious several times while he was in the water and then intermittently while 
he was draaged out of the water. He persisted In saying that he was unconscious 
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for 15 -.Inutes after being pulled out of the water. When this was again 
questioned, he changed his statement to indicate that he felt dizzy and 
that Intermittently things were dark in front of his eyes. Apparently, at 
no time, however. did he falnt or lose consciousness. 


He also to!d me. through the interpreter, that he swallowed a great deal of 
water end that his stomach hurt. However, he did not vomit until he went 
home. This was some 5 to 6 hours after the accident. 


Mr. Picinich also stated that the entire right side of his body was black and 
blue. He says that he saw this when he got home. (Incidentally it is to be 
noted that no such observation was made in the Emergency © om of St. Mary's 
Hospital). 


In describing how he felt when he was pulled out of the water, he said, "lI had 
pain all over my ody. especially the right side. 1! had dizzy spells.*’ He 

also added that he found blood in his stool. However, when questioned about 
this. he responded that this did not occur untit some 15 days after the accident. 


He *old me that he saw Or. Zitani on the first or second day after the 
accident. He has not been treated by a physician for at least 6 months. He is 
unable to rec>!! the physician who last treated him. 
a , : 
He offered the following complaints: 
and pointed to his 


? 
iders. He was unable 
ence of the pain, saying 


He complained of const fp 
heart. the left and right s 
to detine the auality or inci 
that it was there all of the time. There were, 
apparently, according to him, no Intervals of time 
free of pain. 


ain 
nou 
d 


He complained, "| can't lift my arms because it hurts.” 
Saying this, he pointed to the left shoulder and the 
entire right upper extremity. ae 


He complained that his head was always dizzy, that he 
had spinning sensations, and that he got headaches 

2 to 4 times a day. He said the longest interval free 
of headache was one day. 


He complained that his sleep was poor, and that some- 
times he cot cramps behind his knees. He comp lained 
that he is unable to climb to heights because he Is 
afrald that he may have a dizzy spell and fall. 


| = iJ 
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Additionally, he complained that he was very nervous 

ay home and said, ‘I'm too nervous since the accident. 
| can't take the children. They get on my nerves. 

They are too noisy.’ In the same context of discussing 
his home life, he Indicated that he hes sex only every 
5 to 6 months. He added, "I'm scared, everything 
scares me." 


He was questioned about his past history and informed me that in 1949, he had 
pleurisy. In 1964 or 1965, he injurec his left elbow and was out of work for 
2 about two weeks. He had a nasal injury in 1974, apparentiy of no consequence. 
He told me that he was born In Yugoslavia. It may be worth noting that he was 
brought up on the seastore and swam a great deal, and swam well, as a child. 
His father was a farmer. Mr. Picinich was the second of five children. He 
had five grades of schooling, finishing at about |! or 12. He then worked on 
the family farm. and also worked as a salesman for the wine grown on the family 
farm. In 1961, he left Yugoslavia, and ‘ived in Italy for about a year. He 
was in the Italian Army between 1942 and 1943, and then was in the Yugosiav 
Army for about 3 months In 1945. With the end of the war, he returned to the 
family farm and continued as a farmer and wine salesman. He came to the U.S. 
In 1963 and worked in factories. He has been a longshoreman for the past || or 
12 years. 


He married in 1946. He had four children, one of whom died. 


He was questioned about his daily activities and said that he does very little. 
He says that he tries to watch T.V. but Then "! fall asleep.” He tries to 

read newspapers and magazines. He denies taking any alcohol. He says that 

he often cces for walks in the park. He denies visiting friends or any friends 
visiting him. Additionally,he stated that some times he wees and says, "It 
just comes over me some <imes.” In this same context, he says that his appetite 
Is poor and he felt he may have lost weltght. 


: ; A 
A detailed clinical neurologic examination was performed. | The following seemed 
noteworthy: | i 


1) Mr. Picintch was heavily muscled. There was no 
evidence of any atrophy around the shoulder girdtes, or 
anywhere else, ' 


2) ‘tt was noted that he was more than markedly ovese. 
His weight was 207 Ibs. tr. Picinich said that his 
weight prior to the accident was 225 Ibs. 
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3) Initially, on direct testing, Mr. Pic’rich professed 
a quite blzarre weakness of grasp. Howeve . It was 
possible, through suggestion, to get him to demonstrate 
completely normal grasp. 


4) There was absolutely no restriction of motion in 
terms of elevation of the arms. This was demonstrated 
only after an initial reluctance on Mr. Picinich's 
part. ‘nis reluctance was quite similar in type To 
the rather bizarre weakness of grasp he exhibited on 
initial testina of muscle power. 


5) He professed hypalgesia and hypesthesia of the 

entire right side of the body. This hypalaesia and 
hypesthesia ended very sharply at the mid-line. tt 
evidently was not organic in origin. 


6) Mr. Picinich professed complete astereognosis in 
both hands. This was at marked variance with his 
ability to perform other tests with the hands. 


7) His blood pressure was recorded at 140/30, his 
pulse was 76. a 
Se . 


Psychiatric examination disclosed the presence of a mild to moderate degree of 
depression. - It is to be noted that the depression did not inhibit his ability 
to communicate or to recount his history. 


It is also to be noted that the depression has not inhibited Ir. Picinish from 
resuming work as a lonashoreman. He has worked some ten months after the accident. 
However. he insists that he does not do any climbing while working as a longshoreman 


IMPRESSION: | find absolutely no evidence of neurologic disease. 
From a psychiatric viewpoint, there does exist a mild Depression 4 


Syndrome. This Ceoression Syndrome does not significantly inhibit him from work, 
if one excepts his apparent inability to climb heights. 
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| believe, a precipitate of the accident of July !2, 1971. 


The Depression is 


Yours sincerely, 


Send to: Jes 


MR, T. GItlLev 


Sette 

39-Breetway 

New York 6, New York 

This report must be completed 


factually on all lost time injuries 
by the Superintendent. 


JOHN W. McGRATH CORPORATION 
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17, 1975, on the wain action, ana the Court having submitted the” o 
attached special interrozatories to the jury, and the jury having NE 
| answered the said interrogatories, and the jury thereafter having Ae 


returned a verdict ‘in favor «* the defendants, end the Court having a 
handed down a memorandum that there is nothing remaining to be ‘ 
tried by the Court, in regard the third party complaint in view 
of the letter dated November 5, 1975, the Court directs that a 
judginent be entered, it is, 

OWk6iwl, aDJULDGSD and DECRYAD: That defenaants CHRISTIAN 
HAALAND « BOTS2-GRIFFIN “2 SAMSHIP COMPANY, INC., SIBS A/S SAMUEL 
BAKE, have juagaent against the plaintiff ANTON PICINICH, 
dismissing the compiaint, and it is further, 

ORDERED: That the third party complaint be and it is 
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(In open court - jury present) 

MR. KAIN: Your Honor, may we have a vrief side 
bar before we bezin? Perhaps I can say, may I ask your 
Honor to exclude the fact witnesses? 

THE COURT: Yes, all witnesses be excluded. 
Fact witnesses, except parties. 

Ladies and gentlemen, if there 4s any potential 


witness in the courtroom, except a party, please leave. 


MR. FRIEDMAN: They don't understand English. 
May I be excused to tell them? 


THE COURT: Yes. 


Ladies and gentlemen, the order of the case is 
as follows: and let me explain two preliminary things. 


I mentioned to you before this was, and it started out to 


be in effect, two lawsuits. we had the claim of Mr. Picinich 


¢ 
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against the ship owner and then the claim of the ship owner 
against the stevedoring company. Now we all apologize to 
you for the lenthy conference but I think one helpful 


result of that was this: that you need only concern your- 


selves with the claim of Mr. Picinich against the shipowner. 


Y-u do not need to concern yourself with that indemnity 
claim of the shipowner against the stevedoring compaiy. 

Mr. Leonard, on behalf of the stevedoring company, 
may be cross examinins witnesses, may be making some state~- 
ments or may be putting on witnesses because he has a legitim 
interest in the first claim. But really, basically, you 
don't have a lot to worry about. Your job is to listen 
to the evidence and keep focusing, regardless of who is doirg 
the cross examining. The point is the merits of the claim 
of Mr. Picinich against the shipping company. I as the 
Court will decide all the issues about the indemnity claim. 

The first stage of the case, the plaintiff lawyer 
will make an opening statement to you. Mr. Kain on behalf 
of the shipowner will make his opening statement to you. 

If Mr. Leonard has anything to add, he will add to it. 

Then we come to the evidence and the plaintiff's 
case on the evidence will be put in, then the defense case 
will be put in. There may be a little rebuttal following 
that on the part of the plaintiff, if he chooses to do SO. 
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ffter that the lawyers will make their closing 
arguments to you. After that has occurred I will instruct 
you on the law. Then you go to your deliberations and reach 
your verdict. 

Now, you, as the jury, and I as the judze, have 
two different functions. You are to decide the issues of 
fact. Then you will take the rules of law that I give you 
and you will apply those to the facts that you have found 
and you will reach your verdict. 

Now, in determining issues of fact you are to 
base your determination solely on the evidence introduced 
in this courtroom. What does that evidence consist of? It 
consists of the testimony you will hear from the witness 
chair, it may consist of some documents introduced into evi- 
dence. Sometimes it consists of depositions or deposition 
testimony taken outside of court. I don't know if there 
will be any deposition testimony here or not. 

As you know, I'm sure there frequently are ques~ 
tions about what evidence should be admitted. One of the 
lawyers may ask the question and another lawyer objects. 
Sometimes after a piece of testimony has been given a lawyer 
moves to strike it out because it 1s improper under our 


rules of evidence for some reason. 


Now, it 1s my job as the judge to rule on those 
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problems of law and procedure. It is my job to rule on 
the basis of the rules of evidence, 4t is my job to rule on 
objections, motions to strike, and so forth. That 
isn't of any particular concern of yours as to why I am 
ruling one way or the other. Your job is to make sure 
you follow the ruling. If I strike out any piece of evi- 
dence you should really do your best mentally to exclude 
4t from your considerations when you come to your delibera- 
tions later on and you are totaling up the evidence for one 
party and so forth, you ean't consider that piece of evi- 
dence that has been stric <n. ; 

To the extent possible we will avoid conferences 
at what we call the side bar, but wher, we do have such a 
conference it is not with the 4ntention of being rude to 
you. It just means that we can talk over items which in 
my judgment might confuse you a little bit if you have to 
hear all about that. So that 4s the reason we may talk 
privately at times. we try to avoid it as much as we can. 

One of the principal jobs of the jury in the 
usual case is to determine questions of credibility. I 
don't know what questions of credibility there are or there 
are not in this case, I naven't, of course, heard the testi- 


mony... But generally there are such questions. And how do 


you determine issues of credibility? Well, you do it in the 
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courtroom just about the way you do it in ordinary life. 
Although we don't realize it, we are continually assessing 
people's credibility. People tell us things, people we 
deal with in business, our friends, our families, and we, 
to some extent, are continually thinking and a lot of times 
we think how accurate is their memory, how trustworthy? 

Are they telling us the truth or are they trying to fabricate 
or tell us something else? How do you do that? First of 
all you look at the people. Did they appear to be candid 
or did they appear to be shifty, or something other than 
candid? So that is very important. But it isn't the erd 
of the story because as we all know there are plenty of 
good actors in this world and there are people who can be 
very truthful looking and not be telling the truth. There 
are people who are lying and who are experienced at lying 
so they can lie very well. So you have to go peyond the 
appearance. And you will assess their story, see how it 
stacks up with other facts and other evidence in the case. 
See if there are contradictions, where one part of a witness’ 
story contradicts another part of the story. See perhaps 


4¢ what he is saying in court is inconsistent with what he 


heard outside or what he said outside the courtroom on anothe 


occasion. How probable or {mprobable is his story? That 


kind of thing. All the way through you have to use balance 
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and common sense. Sometimes there 4s an inconsistency in 
a witness' story and a lawyer will give it a tremendous -- 
try to give it a tremendous effect in his sumnation and 
really it shouldn't have mu7h of an effect. It is not very’ 
significant. So continually think, as you are watching 
these witnesse* and listening to the witnesses, how does 
he appear and } « good does his story stack up against 
other things that he says and other things in the evidence. 
If you find inconsistencies, again look at 4t with some 
balance and a sensible point of view. Is it important or 
40 it trivial? 

One thing that is terribly important is this: 
your verdict in this case is to be based exclusively on 
a rational objective look at the evidence and an application 
of the law. What does that mean? It means it is not to be 
determined by prejudice, by emotion, by sympathy, by 
hostility, by the fact you may like the way one lawyer handle 
it and don't like the way another lawyer handles it. All of 
those are factors that have no place in your deliberations. 
Whether you like the plaintiff or don't like him, whether 
you like somebody or not, that isn't important. Wrcwer 
one is a corporation and one 4s an individual is © ot importan 
Everybody is supposed to be equal in this court, whether 


it is the biggest corporation in the world or the littlest 
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plaintiff. They ave equal in this court and nobody is 
entitled to a v-rdict based on sympathy or emotion or hosti1i 
or dislike, anything like that. 

If your verdict were to be based on that, we 
shouldn't bother having a jury trial and put on evidence. It 
4s a waste of time. 

Finally, i repeat the instruction about not 
discussing the case in any way or the personalities involved 
4n the case or the subject matter of a case with anybody at 
all until you come to yor final deliberations. 


All right, Mr. Heller, you may open. 


MR. HELLER: Your Honor, ladies and gentlemen of 
the ji*y, my opponents, you heard my name is Kenneth Heller 


and I represent the plaintiff. 


Does everybody hear me clearly? Mr. Fermar 


and lezies and gentlemen, do you hear me clearly? 
Plaintif: Anton Picinich is a longshoreman end 


has been ever cince ne came to the United States. He lives 


4n Hoboken, New Jersey, and he works in Hoboken, New Jersey. 
Back on July 12, 19/1, he suffered an injury on a Norwegian 
flag ship or a Norwegian owned ship owned by this fellow, 
Samuel Bakke. While the ship was discharging cargo at 

pier B in Hoboken, New Jersey. 


Now, Mr. Picinich sues, and the law gives him the 
Sar | g 
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2 right to sue, both for negligence, which everybody knows 


3 about, and breach of a shipowner's warranty of seaworthiness. |; 
He has two theories of law and the Court will explain it to 


you later on. Everybody knows what a warranty is. 


Now, plaintiff dces not speak English. He was 


born in Yugoslavia. He came here in 1963. Since that time, 


since the accident, he has worted in Hoboken, New Jersey, 


as a longshoreman. He has worked with other Yugoslav 
longshoremen doing the hardest work that any longshoreman, 


does, in the hold of a ship. That 4s where his job is. 


all the advertisements about everything going into a 
box, the cargo still must be lifted, pushed, and pulled by 
manpower. 

Now, this plaintiff not only works in Hoboken, 


lives in Hoboken, but he lives and works in a community of 


12 Lifting, pushing pulli.g and dragging cargo, notwithstanding 
| 
Yugoslavs who came from his hometown and his home island, 


19 || an island, in Italian, you might call it Sansego, in Cr: itian 


™ called Susak, and they all ve and work in Hoboken and they 


= all came from the same place. His home life both working 
= and socially is involved with his countrymen and his own 

= language. I hope you won't have any antipathy towards 

sy that. He works hard and we need him because 2bout 2,000 of 
2% || these people supply the brutal hard labor down in the hold 
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of a ship that helps ships get their cargo out in the port 
of New York. You must take into consideration that his 
entire life revolved, until the accident, revolved 
around the community and the people he worked with and lived 
with and his social life was also based amongst his family, 
his children, his friends and his club. He belonged to 
a dub, and you will hear us mention it. Unfortunately, 
he didn't belong to the Yale, the Harvard -- 

THE COURT: Let's get to the accident, Mr. 
Heller. We don't have to get to the Harvard Club, the Yale 
Club. 


MR. HELLER: This is part of the plaintiff's 


And his social life, family Lite :-- 

THE COURT: Can we get to the accident? Maybe 
that would help us all. I'm eager to hear it. 

MR. HELLER: If you please, your Honor, this is 
part of his damages. 

THE COURT: Let's get to the accident. 


MR. HELLER: it ia our claim that the accident 


destroyed his life, other than during the eight hours 4 day 


that he works in the hold. 
In order to explain it, and I know nobody has 


been a longshoreman, the Court questioned you about that ex- 
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tensively. You are not familiar with longshoring work and 
we know that. I will try a little to explain this to you. 
It is my job. I represent the plaintiff. 
Longsheremen work in gangs of 17 to 20 men, 
depending on attrition, whether there is removal of one 
or more men. And there are various categories of longshore- 
men in the same gang. The plaintiff, as I said, works in 
the hold. There are eight holdmen and two or three winch 
operators and four dockmen and two drivers. But the plain- 
tiff has the lowest category and the hardest working category 
Now, as a holdman he reported to work back on 
July 12, '71, with his regular gang. You see, longshoremen 
usually belong to a regular gang, if there is work. What 
happened here, there was no work for his gang and so they 
broke up his gang from pier C -- there are three piers, 
A, B and C in Hoboken, and they sent him to fill in another 
ganz, and that was Mr. Santoro's gang. He went from pier 
C to pier B where the Norwegian ship called the 
Concordia Viking was moored on the left side of the pier 
facing inland, and he reported to Mr. Santoro's gang. Mr. 
Santoro instructed him and the other Yugoslav longshoremen 
that reported with him for them to discharge cargo containers 


or boxes -- that is what they call them -- that were sitting 


on top of the deck. The ship had just arrived at the dock. 


SOUTHERN DISTRICT eri § REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. — 791-1020 


ra/if7ic 

Nothing had been unloaded from the ship. It hadn't been 
working cargo. So they were supposed to discharge eight 
cargo containers. 


There were four men assigned to this task. 1 


must try to tell you how the cargo containers were arranged 


because the arrangement and the equipment is what caused and 
contributed to the happe:.ing of this accident. And I 
hope I can explain it to you. 

The cargo containers are steel boxes about eight 
foot wide, eight foot high ana 20 feet long. And on the 
left side of the ship in the 20 foot of deck space between 
the hatch coaming and the bulwark, in that 20 feet they 
had tacked eight empty cargo containers and they had been 
loaded in a foreign port. This vessel never goes to Norway. 


A Norwegian flag but t goes from the United States to the 


Far East and back. In the Far East and the Persian Gulf 
they had picked up these eight empty steel boxes and they 
were stacked on decic and tied down with lashing, just like 
you tie the top o” a box, and they were stacked in this 
fashion: in four groups of two eacr.. 

Now, to describe it with my hands, two, two, 
two and two. Fous groups of tao each, and exer container 


4n groups of two were stacked one on top of the other. 


So, in other words, since the containers vere eight foot wide, 
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that means it covered a cube of two containers wide, eight 
and eight, being sixteen foot. 20 foot each containers, 
that's 40 feet. That means a square foot inch of 16 by 40 
feet. They were stacked two high. That means they were 
placed sixteen feet high. 

Does everybody understand the cuve? Sixteen 
feet wide by 40 feet long by sixtoen feet high. That was a 
enbe of all the containers, eight. 

However, we will just address ourselves to the 
aft four containers, the four contairers that were on the 
after end. That is two and two. Two containers were 
closest to the hatch. We will call theis 4nshorr qcntainers; 
two were farther from the hatch, they were offsnore. They 
all abutted, all packed together in a square. 

Now, what happened was when the ship came ir. 
these men were sent there, it was eight o'clock in the 


morning, twenty after eight, ten after eight, and the 


plaintiff and another man climbed onto the two containers 


which were closest to the hatch, they climbed sixteen feet 

high and above them dangling from the snip's booms and 

running to the ship's winches was a wire with four hooks. 

Plaintiff and another man placed the hooks through openings 

in the top of the container so that the ship's winches could 

then revolve, turn and lift the container off and bring 4% 
13 
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ashore. 

Now, as soon as this was hooked up, the plaintiff 
and another man stepped to the offshore or the ones that are 
left of it, if we face the bow room, and step to the next one 
and sixteen feet in the air they still are, stepped to the 
next containers. 

Does everybody understand me? 

Now, when they stepped to the next two containers 
there were still what we call lashings. That is a nautical 
term which means those wire ropes or cables with turn buckles 
and attachments, that were still laying there left by the 
ship's crew busy eating preakfast. Lashings running to 
the forward one, so ‘ne man with Mr. Picinich, he stepped 
to the forward container right in front and left Mr. Picinich 
there and they were both lcosening the lashings -- 

THE COURT: I take it you will have proof of this. 


You don't have to put your whole case 4n the opening. Why 


don't you summarize and take about another five minutes and 


summarize and the jury will hear the evidence. 
MR. HELLER: Your Honor, Mr. Picinich does not 
speak English. 
THE COURT: He is going to have an interpreter? 
MR. HELLER: Yes. In an opening I am entitled, 


I hope, your Honor, to explain this. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.Y. — 791-1020 


rd/if/15 

THE COURT: You can summarize it. Please, all 
right. 

MR. HELLER: What happened was that the container 
that was hacked up starting to come up into the air and 
when it came up to a point where it just cleared the one on 
which Mr. Picinich was standing, that container slid over 
4nto the empty space and by moving under his feet it hurtled 
him over the side of the ship. Thank God he cleared the 
bulwark, the side of the steel, or he would be dead. He 
cleared the side, flew over ana fell some four stories, 40 
feet to the water below striking his right side. 

The Court told you you will have to decide ques~ | 
tions of fact. We will prove what the defendant shipowner cid 
wrong that caused this container to move under his feet. 

Now, if we prove one of the things I am going to tell you 
about or more, and I don't have to prove all of them, just 


one or more, we will be entitled to a verdict. 


If you find from the evidence that the aeferdant 


ship's officers failed to supervise the loading and securing | 


of these containers properly in a foreign port or tying these 
down, then we would be entitled to recover. If we prove 

that defendant ship's officers were not on duty on the deck 
of this ship at the time these biz containers were peing 


unloaded and that their failure to supervise the discharging 
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or unloading -- 
MR. KAIN: If your Honor please, I hesitate to 


interrupt counsel, but he is arguing law to this jury rather 


than telling them what he is going to prove. 


THE COURT: What he is saying 1s these are the 
things he claims. It is just another way -- I guess you 
could make it mere clear, but you go ahead. 

MR. HELLER: Your Honor, I think I'm making it 
clerr. I hope the jury thinks so. 

Now, if we prove that these containers when they 
were loaded in a foreign port did not have on them a safety 
lock or a safety device called a sure lock, to lock container 
together and lock them to the deck, if we prove these things, 
and they fous them choes, locks or latches so they couldn't 
be locked together. If we prove that the ship's officers 
failed to make certain in the foreign port, they failed to 
take this into account, failed to supervise in New York 
knowing these shoes were not there, we would be entitled 
to recover. 

If we prove that the ship's officers in New York 
before the containers were discharged failed to hold on or 
secure them in some way so they wouldn't move like that 


sixtee: feet in the air under the plaintifr's feet, we would 


be entitled to recover. 
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Or if we prove that the ship's officers failed 
to instruct the longshoremen that these containers were 
movable, as they were, we would be entitled to recover. Or 
if they failed to reach some safety device, the ship's 
officers knowing the containers had no shoes, no locks, 
knowin; they were empty containers, we would be entitled 
to recover. 

We would be entitled t recover if the stevedoring 
company used any improper method of unloading the containers. 

Any one of these things, and they don't have to 
be together, any one of these which caused these containers, 
without warning to move under thismen's feet and hurtle 
rim 35 feet over the side of the ship, we would be entitled 
to recover. 

Thereafter when Mr. Picinich's body struck the 
water, and you will know that falling four stories to the 
water is not like jumping into a kidney pool. when your body 
the body of a 200 pound man is hurtle: this distance and 
strikes his side, he sustained quite a bit of trauma. 

Finally, he came up. He went down under water, 
came up; went down, came up, before somebody threw him a 


line, they dragged him around where the dock was, men went 


down on a string piece, lifted him up to the dock and laid 


him on what they call a pallet. it is some pieces of wood. 
1% 
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They laid him flat down. At that point he wae in a state of 
shock. Then a fork lift machine came in and took him to the 


end of the dock, to the office where they took off his 


clothes and put coveralls on him. They didn't administer 


any first aid. Rather than wait for an ambulance, they put 


him ina car, took him to St. Mary's Hospital in Hoboken. 


At St. Mary's they X-rayed him. They didn't treat his 


stomach. He had swallowed some of that delicious Hudson 


River water. Finally after X-raying him they sent him home. 
He was taken home by another longshoreman, went to bed. 

He was home approximately three months under 
the treatment of his employer's doctor, a doctor named 
Zitani, Z-i-t-a-n-i. He was also treated by another doctor 
designated by the defendants, Dr. Winokur, 4 neurologist, 
an orthopedist and neurologist. After three months they 
decided to send him back to work. 


During this three month period the signs of his 


emotional disturpance started. He started to withdraw, 
instead of being gregarious, visiting at family affairs, 
picnics, he started to stay home, not goi:.g anywhere. 


Instead of going to all the family social functions, he 


stopped that. After three months the doctors couldn't find 
or defendants! doctors that 4s, couldn't find anything 


physically wrong with him, they claim, and they sent him back 
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to the ship to work down in the lower hold. He went to 


work about a day and, of course, without the smoke, the lower 


hold of the ship, the noise is like Dante's Inferno. It 


4s quite active and noisy. After one day he walked out. 


Here is a man who worked steadily for eight years before 
the accident, never missing any time. He walked out. 
He couldn't take it. 

He went home, walked into his house, stayed home 


for seven months, except for two or three times when he went 


to see a doctor about his pains in his back, after being 
hurled this distance. He withdrew completely. 

In fact, we will prove that he didn't even attend 
his granddaughter's christening, which is very unusual for 
a gregarious person like he was. 

Now, after ten months he went back to work. 
They don't work steadily and they have their guaranteed 
wage, so he worked two days one week and the next week he 


didn't work and two days the following week, three days. 


He went back to work in the hold of a ship and he has been 


working in the hold of a ship since. That is only eight 
hours of the day or thereabouts. 

We will bring the expert doctors, psychologists 
who will testify he has now gone $nto the depths of depressio 


withdrawn completely. We will bring in and prove the emotiona 
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disturbance that destroyed his life. He is not a tennis 
player and golf player, and how did he live? We all can't 
live by working on a job. We must have something else in 
life, all of us. He has withdrawn from the socializing, 
and we will prove this through the testimony of expert 
doctors. We will even prove it through the testimony of 
the defendants! doctor, Dr. Mortimer Shapiro, the depths 
of his emotional disturbance. 

This disturbance is not like a broken leg or 
arm, which is something you can see or feel or hear, and 


he is not a well educated man. He doesn't know what is 


wrong with him He knows what affects him but he doesn't 


know what is wrong with him. But it 3 reached a stage 


where it 1s chronic and at this point we doubt whether it 
can be cured. But we will let the doctors tell you. 

I thank you for your attention and I hope you have 
understood my explanation of what happened here. Thank you 
very much. 

THE COURT: Mr. Kain, please. 


MR. KAIN: May it please the Court, Mr. Forman, 


ladies and gentlemen of the jury: as you have heard, my name 


4s Kain and I am the attorney for the defendant shipowner in 
this case. Initially let me start out by saying to you that 


there is no dispute in this case but that this plaintiff 11 
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from the top of a container into the Hudson River on July 

12, 1971. But as his Honor will tell you, he has the burden 

of explaining why he fell, why the ace‘dent occurred. To 

my knowledge, and I tell you this now, to my knowledge -- 
MR. FRIEDMAN: JI will object to him stating there 


4s a burden of proof as to the reason the container shifted. 


I will leave that to your Honor's charge to determine. | 
| 


THE COURT: I don't know what I will instruct 
at this point, but can we avoid that, Mr. Kz 

MR, KAIN: All right, sir. 

To my knowledge there were no ship's witnesses 
to this accident and I don't propose to go into detail with 
some explanation as to why 4t occurred. I would prefer 


that as the case progresses you will hear the explanation 


of tnis accident from the witnesses who appear here and 
testify. 
However, I would ask you to bear in mind one 


statement made to you by Mr. Helier, and I am referring to 


his description of the accident as occurring when one 
of these containers, these 20 by 8 foot containers, suddenly 
moved violently to one side projecting this man over the 
side. 

We propose to show you however this accident 


occurred, it did not occur 4n the manner which I have just qm 
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lined as described by Mr. Heller. 

You heard a lot about the supexvision of ship's 
officers and their obligations to the longshoremen. We 
propose to show you that the supervision of longshoremen is 


the job of the contract stevedore and not the ship's officers 


The stevedore is the expert, he holds himself out as an 

expert, he gets paid as anexpert. So we propose to show 

you that chis 4s not the obligation of the ship's officers. 
And finally we ask you, and his Honor made some 

allusion to this, to reserve your opinions until you have 

heard all of the witnesses who testify for all of the parties. 

It is pretty easy for me to ask you to do this; it is not 

so easy for you to do. I think most people as they start 

to hear explanations you form an opinion based on what the 


witnesses have said to date. But I ask you in fairness to | 


all the parties to reserve any fixed judgments as to ee os 
in this case until you have heard all of the witnesses «ho 
are going to testify. That includes fact. witnesses, 


expert witnesses. Wait until you hear them all. 


You are going to hear in the course of this 
trial the claim for negligence and a claim for unseaworthiness i 
Unseaworthiness 1s a term of art which his Honor will 


explain to you. I don't propose to get into it except to 


tell you that by definition seaworthiness means reasonable fi 
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ness for its intended use ~-- 

MR. HELLER: I object to the legal terminology 
before the jury. 

THE COURT: I think this is all so irrelevant. 

"e don't have to have very much of it. 

MR. KAIN: I ask that you listen to the witnesses, 
all of them, and that you apply, as his Honor suggested to 
you before, your common sense, what you have learned in your 
everyday occupations, what you have learned in your contacts 
with other people, and if you do I at least am convinced 
that both I and my client will be pleased to abide by your 
decision which I am sure will convince you there is no part 
of negligence on the part of the shipowner and no unseaworthi 
ness of its vessel or appliances. 

MR. LEONARD: If it please the Court, ladies and 
gentlemen of the jury: as Judge Griesa has told you, I 
represent John W. McGrath Corporation, the company which is 
engaged in the stevedoring business. Our business is to 
load ships and unload ships. That is the only business we 
have and we specialize in that. 


Mr. Heller, during the course of his opening, 


made a reference, and I'm sure it was 4 slip ofthe tongue 


on his part but I don't want to bear the burden of Mr. 


Heller's slip of the tongue. He said that the plaintiff went 
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to a doctor designated by one of the defendants. There 
is only one defendant here, and that is the shipowner. The 
stevedoring company is not a defendant. The fact that it 
employed the plaintiff and designated the doctor, that is 
something else. But the defendant is the shipowner. 

I say that, obvious though it may be, throughout 


this trial you are going to have to very carefully discriminate 


between what the plaintiff is claiming against the shipowner, 
the defendant, and any other view, fact or occurrence that 
you hear about. It is necessary and it is sometimes 
difficult in the shifting discussion that goes on to keep 
your eye on that particular ball. But if you do, then I 
submit I on behalf of my client will be satisfied. 

One other point, and I will be very, very brief. 
You heard a detailed presentation of the faccs that Mr. 
Heller expects to prove, and it is his right to give you a 
presentation of what he expects to prove. The only thing is 


Mr. Heller wasn't there, Mr. Kain wasn't there, I wasn't 


there. Anything that comes out of a lawyer's mouth is not 


ti .imony. It is only from the witness! mouth. 

So instead of starting, if you have this temptatio 
with a preconception of how this accident happened, as if 
you have already been given the word on what took place, I 
ask you to start with a clear mind and a clean slate and 
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only pay attention not to the suggestions or hints or 
fnnuendos of lawyers, but to what the witnesses actually 
say, the people who were there, the people who are experts 
and who know. If you do that, then you have done right by 
your duty as jurors. If you permit yourself to be lured 
aside by something which 4s not evidence, then you will not 
have done any of the parties justice. 

I ask, as did both the other lawyers, that you 
pay close attention to the witness and reserve. This is 
one forum in which a snap judgment has no place. If you 
defer your judgment until the end when you are in the jury 
pox, ponder there what the judge has told you wnat the law 
is. Again, by the way, if I or the other attorneys 
suggest a knowledge of what the law is, pay no attention 
to that. That is only argument. The law in this case comes 
only from Judge Griesa, only. And if you decide that some 
word of a lawyer is suggesting to you what the law is, and 
maybe it is, the only authority is Judge Griesa. If he is 
wrong, we have our rights. We can ap.eal. There is no way 
any lawyer in this case can appeal from a mistaken inference 
that somebody has drawn from something that a lawyer said. 
So, again, rememoer the cast of characters. The witnesses 
give the facts, the lawyers make any arguments and Judge 
Griesa gives us the law. 
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I will speak t2 you at the end of this case and 
I will give you my views then as to what the evidence shows 
or does not. This is my right. This does not mean I am 
a defendant in the cage, for remember there is only one 
defendant. 

I thank you in advance * your consideration, 
for your forbearance and even judgment in this case and I 
will speak to you again. ‘Thank you very much. 

THE COURT: The plaintiff's case. 

MR. HELLER: Your Honor, may we, rather than put 
the plaintiff on and have his testimony truncated by a 
one o'clock lunch hour, may we come fifteen minutes ear]? 

THE COURT: That is fine. Usually we will break 
from one o'clock and come back at 2:15. We will break now, 
come back at two and we will sit until dout 4:30 and resume 
tomorrow at ten o'clock. The normal scheduie will be ten 
to 4:30 with an hour and a quarter out for lunch. 

See you at two o'clock. 


(Luncheon Recess ) 
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dze Griesa 


g Civ. 5357 AFTERNOON SESSION 
einich vs. ae Gn 


Paetten 2:00 p.m. 


THE COURT: Proceed,Mr. Heller. 
MR. HELLER: Thank you, your Honor. I would like 


to call Anton Picinich, plus,your Honor, we have the inter- 


preter. May the Court explain to the jury that because of 
the plaintiff's laek of ability to use the English language, 
he will testify in the Croatian Primorsky tons12, your 
Honor, which I think they call it. 

THE COURT: Let's have them come uD 

I want to question the {nterpre*.: . 

(Interpreter Olga Rakijas - not sworn 
BY THE COURT: 

How do you pronounce yt . name ? 

Rakijas. 

R-a-k-1-j-a-8? 

The "J" you pronounce as 4 ne 


Now, have you conversed with Mr. Picinich? 


Yes, I did. 
Q And what language have you conversed with him in? 


A That is Croation with a dialect Primorsky. What 


the people talk on the shore of the Adriatic. 


Q Do you understand him and does he understand you? 


A Apparently, yes. 


2% 
SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. - 791-1020 


Me eg 


o 


rd/1f/28 
© As far as you have been able to tell; right? 
A Yes. 
Q Now, would you address some questions to Mr. 
Picinich for me now? 
A Yes, gladly. 
THE COURT: Mr. Picinich, have you talked to 
your interpreter this morning? 
(Mr. Picinich answering through the interpreter) 
THE PLAINTIFF: Yes. 
THE COURT: And do you understand her, what she 
says to yu? 
THE PLAINTIFF: Yes. 
THE COURT: You speak her language and she 


speaks your language; risht? 


THE PLAINTIFF: Yes. 


THE COURT: Will you please sit down. 
We will have the interpreter sworn. 
(Olga Rijeka sworn as interpreter) 

ANT OA PICT NTC &, the Plaintiff, called 
as a witness in his own behalf, having been first duly 
sworn, testified through the interpreter as follows: 

MR. LEONARD: Your Honor, may the interpreter be 
instructed to translate literally and fully everything the 


witness says? 
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THE COURT: I think that goes without saying. 
DIRECT EXAMINATION 


BY MR. HELLER: 


Q Where and when were you born, Mr. Picinich? 
A In Susak, 16 August 1922. 
Where did you say? 
Susak. 
And where is that, in Yugoslavia? 
Yes. 
Is that an island off of Yugoslavia? 
Yes. 
And where is it located? 
It 1s close to Rijeka, in Adriatic. 
Is that the Adriatic Sea? 
Yes. 
Are you married? 
Yes. 
Do you have any children? 
Yes. 


How many children? 


Three. 
How many children live home? 


Two. 


Now, when and in what year did you arrive in the 
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United States? 

A In ‘63. 

Q By the way, how much schooling do you have in 
Yugoslavia, how much formal schooling? 

A Five years. 

© Now, before you arrived in the United States 
and while you were in Yugoslavia, what kind of work did 
you do in Yugoslavia? 

A Iwas fisherman, wine salesman, and farmer. 

Q Now, how did you get from Yugoslavia to the 
United States? 

A I came with the family. I first went to 
Trieste; I stay for two months in Trieste, and then I went 
to a camp in Italy. 

Q In where? 

A Italy. 

Q Is that a refugee camp? 

A Yes, a refugee camp. 

Q And then how long did you remain there before 
you got to the United States with your family? 

A Ten months in the camp and two months in Trieste. 


Q Now, when you arrived in the United States with 


your family in '63, what kind of work did you do? 


A I was in a Tootsie Roll factory. 


a fF 
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Q Is that the factory in Hoboken? 

A Yes. 

Q When you arrived in the United States, did 
you live in Hoboken? 

A Yes. 

a) You still live there? 

A Yes. 

Q Now, when you came to the United States, did 
you go to school to learn English? 

ry No. 

Q Now, after working in this factory when did you 
become a longshoreman? 


A I was working in the factory in the same time I 


applied to become a longshoreman and I worked as a longshore- | 


man the same time. 
Q Now, what job did you take “Ss @ longshoreman 
in the longshore gang? 
i) Holdman. 
Q Now, can you explain to the judge and jury 
what kind of work a holdman does in a longshore gargon 
ship? 
A The work is very hard. We were lifting big 
cases or big bags, sacks three to four hundred pounds heavy. 


But the work is very hard. 
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Q Now, back in July, '71, July 12, '71, who was 
your employer? 
A McGrath Stevedoring Company. 
Q McGrath Stevedoring Company? 
Yes. 
Did you belong to a regular longshore gang? 
A Yes. 
a And what pier was that gang assigned to work in 
Hoboken? 
A Pier C; but Pier C was closed at that time. 
Q On July 12th when you went to work at pier C, 
what did tney do with you? Where did they send you to work? 
A I went to pier B on July 12th. 
Q Were you assigned to any special gang in pier B? 
A Yes. I went to pier C and they assigned me to 
work on pier B. 
Q When you went to pier B, what was the name of the 
gang boss that you were assigned tc work for? 
A Santoro. 
Q Would you pronounce it again? 
Yes, Santoro. 
Is that S-a-n-t-o-r-0? 
Yes. 
When you arrived at pier B in Mr. Santoro's gang; 
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was there a ship there? 
A Yes. 
Q And do you recall the rame of the 
Yes. 
What was the name of the ship? 
A Concordia Viking. 
Q Now, which side of the pier, the north 
south side, was the ship moored at? 
A On the south. 
Which side >of the ship was moored to the pier? 
The right side of the ship. 
Q Now, which hatch -- there 1s more than one 
hatch, by the way, on this ship, isn't there? 
A Yes. 
Q Which hatch was Mr. Santoro's ganz assigned to? 
A Number 5. 
Q Now, is that hatch located more towards the bow 
of the ship or more tuwards the stern of the ship? 
A Aft on the ship. 
Q Now, when you arrived there, what was the conditio 
of the ship? Had any work started? 


A The ship just arrived. 


‘a Now, what time in the morning was this, approximat 


When I come to the ship. Ten after eight in the 
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morning. 

Q Now, when you arrived at Mr. Santoro's -- by 
the way, were there other Yugoslav shoremen that also 
filled in? 


A Yes. 


Q And when you arrived at Mr. Santoro's, what job 
did he assign you to? 
A They assigned four of us to discharge the contairen7s 
on one side 
Ar? hich side of the ship was that? 
ha. wae on the left side. 


Q Now, when you say the left side, was that between 


the hatch coaming and the side of your ship? 


A Yea, Crom vt’ atch to the bulwark. 
@ How many feet wide is that, by the way? 
Where the containers were? 


Yes. How many feet of deck space was that? 


From the containers to the bulwark or altogether? 


From the hatch coaming to the bulwark. 
Around 20 feet. 


Now, how many containers were stacked in that 


There were eight. 


How were they placed? In how many groups? 
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They were two and two and twce 
Is that four groups of two eacn 
Yes. 
Q Low were they placed with regard to each other? 
Were they scattered or placed together? 
A T-ey were close to each other, stuck close to 
each other. 
Q And the individual group, how were the containers 
stacked? Was there two or more? Tell us. 
A Two in each group stacked. 
Q Now. how wide was chis group of containers? 
How much space did it occupy in width? 
A It was 40 feet long, sixteen wide and sixteen 
high. 
Q Now, can you tell us, if you noticed anything 
unusual about these containers when you arrived there? 
A I immediately noticed there were no shoes on 
those containers. 
Q Now, when you say there were no shoes, is that 
a locking device or piece of equipment @ the corner of each 
container? 
A Yes. I mean the containers are attached to 
each other with those shoes. 


Q And was there any shoes from the higher container 
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to the lower container attacning them? 

A There were not. 

Q _Were there any shoes attaching the ccntainers 
to the deck or locking the containers to the deck of the 
ship? 

A No. 

Q Were there any lashings still hanging on there 
which indicated how the containers had been secured? 

A There were no lashings. There were only lashings 
on the top of those containers but they were limp and 
loose. 

Q Now, was there any provision on these containers 
for the insertion of shoes or locking devices in the corners? 

A Yes, they were, holes for the shoes only. 

THE COURT: Did you say ropes? 
THE WITNESS: Holes. 

Q Now, which container did you go to work on first? 

A I put the ladder and I climbed up the container, 
the inshore aft container. 

a That is the container line aft and closest to 
the natch coaming? 

A Yes. 

Q Now, how high did you have to ciimb to 


top of the container? 
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A Sixteen. 

Q When you got on top of the container, what were 
your duties with regard to hooking it up to the ship's 
winches and boom? 

A Our duty or our work was to hook those hooks 
that were coming from the boom, to hook up that container 
to be able to be lifted toward whatever *’ was. 

Q How many hooks were there? 

A Four. 

THE COURT: I don't get the physical picture. 
I thought that the witness said he climbed up the inshore 
aft one; am I correct? 

MR. HELLER: Perfectly correct. 

THE COURT: I don't picture what that would be, 
inshore aft. 

You ask the witness. I am just trying to get 
the physical layout. 

Let me explain. Maybe I am the only one in the 
room that has the problem. 

MR. HELLER: I have problems, too. 


THE COURT: I don't physically see whether these 


containers were stacked lengthwise, if you look along the 


length of the ship, or whether they are stacked kind of running 
crosswise. So if you could bring out from the witness again 
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exactly the arrangement and maybe he can draw a little 
Sketch and then point out exactly where he climbed on his 
first climb; okay? 

MR. HELLER: Yes, your Honor. 

G Mr. Picinich, you said there were eight contairers 
in four groups. 

A Yes, but they were together. 

Q In other words, were they all placed in one 
oblong? I'll use that term, oblong. 

A Yes. 

© And these four groups of two containers each, 
how was each group of two placed? 

A There were two containers in each group, but 
in “hose two containers they were stacked one on the top 
of each other. 

Q I ask you to indicate with your hands how the 
containers, and note for the record that the witness is 
indicating, how the containers were arranged? 


A They're two this way (indicating). 


THE COURT: We are not going to understand. Let 


me ask the witness through the interpreter. 
The containers wre so many feet long, so many 
feet wide; is that right, Mr. Picinich? 


THE INTERPRETER: He said now they are together 
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they are 40 feet long, not 20. 

THE COURT: If I were standing back of that group 
of containers looking forward, would those containers be 
lined up, would their length be the same as the ship? 

THE WITNESS: Yes, they were placed alongside 
of the snip, lengthwise. 

THE COURT: Now, right at the back of this group 
there would be how many containers on the deck? Would 
there be two containers on the deck right at the back? 

THE WITNESS: Two groups. 

THE COURT: And then there would be two containers 
on top of those two; right? 


THE WITNESS: Yes, on the tcp of each was another 


THE COURT: Now, which one did you climb on? I 


Suppose tnat if you were on top of this group one of the 
ones on top would be near the bulkhead and one would be 
near the hatch coaming; is that right? 

THE WITNESS: I climbed the container close to 
the hatch. 

THE COURT: Thank you. 

You may go ahead, Mr. Heller. 
BY MR. HELLER: 


Q Now, when you climbed the container close to the 
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hatch you said you were sixteen feet in the air; is that 
correct? 


A Yes. 


Q Now, what did you do when you were on top of that 


container? 

A We were waiting for four hooks. 

Q Now, when these hooks came down, they were 
attached to the ship's cargo gear? 

A Yes, they were attached to the boom. 

Q And when they came down, what did you and the 
other longshoremen do? 

A I took two hooks and the other two nooks my 
partner took. 

Q And what did you do with the two hooks? 

A We attached to the container. There were some 
holes and we attached those hooks or put through those holes. 

Q Now, after the two of you attached the holes, 
where did the both of you go? Didyou stay there, did you 
leave or where did you go? 

A Then I went to another container and my partner 
went in front of me to another one. 

‘ed Now, how did you get to the other container from 
where you were? 


A Those containers were very ciose to each other. 
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You just stepped over? 

Yes, I just stepped over. 

When you stepped to the other container, which 
one was that, was that to the left or to the right? Did 
you step to the offshore side or the ir: hore side? 

I went to that one was closest to the water. 

THE COURT: To the what? 

THE WITNESS: Water. 

That would be the offshore side? 

Yes, offshore. 

THE COURT: In other words, was this in that same 
back group, you walked from the one by the coaming over to 
the one by the bulkhead; is that right? 

THE WITNESS: Yes. 

And where did your co-worker go? 

He went to the' next one, again offshore. 

Was that in front of you or behind you? 

A In front of me. 

Q And then what did the two of you do? Did you 
have to do something before you hooked up that? 

A The boss told us to throw that lashing, ship 
lashing, what was on the top, to throw it out, to throw it 
away. 


You mean to throw it in the garbage can or where 
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do you mean to throw the ship ‘adnances What were you 
Supposed to do? 

ry No, we were throwing them on the deck. 

Q Is that the snip's lashings, that wire, rope 
and equipment? 


A Yes, they were ship lashings. 


é 
Q Were there any turn buckles? Do you know what 


turn buckles are? 
ry That was thrown before. There was only lashing 
on the top. 

THE COURT: I missed something. Is he talking 
now about some lashings that were lying on this second 
container? 

MR. HELLER: Yes, your Honor. 


THE COURT: Just cover that again if you don't 


Q When .you stepped to the offshore container and you 
partner went to the one in front of you, what lashings were 
lying there? 

A That was a ship lashing. 

THE COURT: Were they lying loose? 
THE WITNESS: Loose 
THE COURT: All right. Go ahead, Mr. Heller. 


I'm sorry. 
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Q Now, you and your partner were engaged in throwing 


these off and what was happening to the container to your 
right which you had just finished hooking up? What was 
happening to that? 

A They lift that container slowly up. «uen it 
reached the height of my container, when they clear the 


space underneath, the container I was standing on slid in 


the empty space and I found myself in the water. 

Q I'm sorry? 

A I found myself in the water. 

Q Now, how high were you standing above the deck 
when your container started to slide? 

A 35 to 40 feet from the water. 

Q I'm sorry, I don't think you understood. How 
high was the container on which you were standing above 
the ship's deck? 

A Sixteen feet. 

Q And how far were you from the ship's bulwark, 
that is the steel side of the ship, how far were you when 
you were standing on that container which was sliding from 
under your feet? 


But the bulwark is down. It was not as high as 


How hign was the bulwark? 
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A I'm not sure but five to six feet. 

Q And you were sixteen feet above the deck, 
assuming the floor I'm standing on is the deck? 

A Yes. 

Q So when the container moved your body described 
an are over the bulwark and into the water; is that correct? 

K Yes. 

THE COURT: Ladies and gentlemen, I think we all 
understand the terms but I used a little bit of wrong 
terminology. 

I think the hatch coaming is, in land language, 
part of the wall of the cargo hatch which sticks up on the 
deck; is that right, Mr. Heller? 

MR. HELLER: Yes. 

TYE COURT: Then there would be some deck between 
the hatch coaming and the side of the ship and the 
railing or fence, whatever you want to call it around 
the side of the ship is called the buiwark. 

MR. HELLER: Yes, your Honor. 

THE COURT: I used bulkhead and I really meant 
bulwark. 

Now at least we have our terms straight, so go 
ahead. 

BY MR. HELLER: 
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Q When you struck the water, which part of your 
body struck the water? 

A My right side. 

Q fnd will you show us with your hands whet you 
mean by your right side, sir? 

A (Witness indicating) 

MR. HELLER: May the record indicate the 
witness motioning from the right side of his head, over his 
shoulder and arm, down the right side of his leg. 

THE COURT: All right. 

Q Now, when you hit the water, do you recall what 
happened to you? 


A It felt like I hit a stone wall, like cement 


Q And then what happened to you? Did you go down 


under the water? 
A Yes, I was bobbing few times in and out. 
Q And then did you finally reach the surface? 
A Yes. I swallowed a lot of water and I felt 
very dizzy. 


Now, did anybody do anything to help you stay 


They threw me that life ring. 


And then what did you do? Did you hold on to the 
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life ring? 


A Only with one hand I could reach that ring. 


¢ Bnu\at did they do to heb you? 


A They pull me around the ship toward the shore 
and they pulled me out of the water. 

Q Did they lift you out onto the string piece? 

A Two men they grab my arms. At that time I 
really don't know but I felt hands around me. They pulled 
me out of the water. 

Q Now, what did they do for you when they pulled 
you up on the dock? 


A They put me on the pallet. 


Q How did you feel then? Could you see them? 

A It was very dark in front of me. I heard my 
name calied but I didn't know who was around or how many 
of them were around. 

Q What did they do for you on the pallet? Is that 
a wooden platform? 

A They stretch me on that pallet and they tried 
to comfort me. They kept asking me how I felt, and so on. 

C Did they give you or take you to the first aid 
office on the pier? 

They took me to the office. 


What did they do for you in the pier office? 
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A They change my clothes first. They zave me 
some -- they put someoverall, dry overall on. 

Q Now, where did they take you? Did you get any 
medical treatment? 

A They took me to the hospital. 


Q Before they took you to the hospital, how 


did the right side of your body feel? Can you describe it? 


A I felt like somebody was hitting me all the time. 
It was almost numb from pain. My head was -- in my head I 
felt a throbbing. 

Q What hospital did they take you to? 

A In Hoboken, Santa Maria Hospital. 

Q Is that St. Mary's Hospital in Hoboken? 

f Yes. 

Q And what part of the hospital did they take you 
to for this examination? 

A In emergency. 

What did they do for you in emergency? 


They took some X-rays. They gave me some pills 


Did the pain pills make you feel any better? 
They didn't do anything for me. The pain was 
all the sme. 
Q Now, after they X-rayed you in St. Mary's Hospital, 
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| what did they do for you then? 
K They brought me home. They took me home. 


Q How did you get home? 


One of the longshoremen took me home with the 


When you got home, what did you do? 


I went to bed immediately. 
Now, how long did you stay home and in bed? 
The next day I had to go to the doctor again. 


And is that Dr. Zitani, your employer's designated 


Yes, tht is him. 
And what did he do for you? 
A He put some compresses on all my right side and 
he put some heating pad on my back. 
Q Could you describe how your right side of your 
face and snoulder and right arm and leg looked? Can you 
describe it to us? 


A From here all the way, even on my head it was 


biue and black. All the side and the left leg inside, 
inside of my left leg. 
Q Was that black and blue? 


A Yes. | 


Q Now, did Dr. Zitani give you any further treatme.tt | 
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other than compresses? 

A He gave me some pills for the pain. 

q And after he released you, did you go back to 
work that day? 

A Oh, no. 

Q You went back home? 

i Yes. 

Q How often did you see Dr. Zitari? 


A Three or fous days. 


Q Now, how far apart were the treatments or 
examinations? 


A Ever two or three days I visited him. 


Q Now, how long did Dr. Zitani treat you? How 
many days, weeks or months? 


A About two months, cwo and a half maybe. 


Q Now, in addition at the request of Dr. Zitani 


did you see another doctor, Dr. Winokur? 


A Yes. 
THE COURT: How do you spell that, please? 
MR. HELLER: W-1i-n-o-k-u-r. 
THE COURT: Thank you. 
Did Dr. Winokur examine you? 
Yes. 


Did Dr. Winckur treat you? 


4§ 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. = 791-1020 


rd/lf/50 Picinich-Direct 
A He did something with the machine. I don't know 
what. And again he gave me some pills for the pain. 


Did the pi.ls help you in any way, reduce the 


For a short time, yes, but that pain start i 


And what part of your body was in pain? 
A My head was the worst part, and my shoulder, too, 
the back, and my heart was very unsteady. 


Q I'm sorry, I didn't hear that. 


The heart wasn't steady, th2 heart beating I 


mean. My stomach hurt me very much because of that 
big quantity of water I swallowed at that time. 

Q During this two and a half or three months 
home what did you do? 

A I went to Dr. Zitani after three months and 
he sent me back to work. 

Q Now, did you go back to work at the company 
doctor's request? 

A Yes. 

Q Now, during this three month time at home, did 
you go to any social functions or socialize or visit with 
your fellow countrymen or longshoremen? What did you do? 


A They asked me to go but I simply couldn't. I 
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couldn't because the pain was all the time there. My head 


was very dizzy. I couldn't even lift my eyes and I couldn't 


go. Even I went before, but now TI was me all the time in 


bed or out. 


Q 


this pain? 


I couldn't even walk. 
Now, at the end of the three months how was 


Had it disappeared on the right side of your 


head, right shoulder and arm and leg? 


A 
time, felt 
Q 

to work? 


A 


Q 


A 


No. They diminished but I felt them all the 
that pain all the time. 


Did you tell the doctor you didn't want to Zo back 


I told him I couldn't but he said I had to. 
And you went to work? 

Yes. 

Now, where Gid you go co work? 

In Newark. 

Is that in the hold of a ship? 


That was on the dock. I didn't go on the ship. 


That was on the dock. 


Q 


A 


Now, how long did you work? 


That day I worked but I went home. I left. I 


couldn't any more. 


Q 


A 


Did you come back to work then thereafter? 


Oh, no. I couldn't move. My head was really -- 


5 a 

4 

SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. — 791-1020 


rd/1f/52 Picinich-Direct 
my head hurt really bad. 

a You went home. Now, how long did you stay home ? 

Altogether you mean? 

Q No. After the doctor sent you back to work, how 
long did you stay home then? 

A Seven months. 

Q So you only worked one day and you then went home 
seven months, is that correct? 

A Yes. 

Q Now, while you were home seven months did you 
zet any medical treatment from the company doctor? 

A No. I went private, to the private doctor. 

Q And what did he treat you for? 

A My back was very bad and he treated my back and I 
asked for more pills to kill the pain. 

Q Now, at the end of that seven month period, making 
a total of ten months, did you return to work? 

A Yes. 

© During the seven months at home, what did you 
do? Did you visit your club, did you attend any family 
social events? 

A I used to go to my club before, very often. 


I used to play cards with my friends and I have them over 


to my house and we used to have some home parties and have — 
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glass of beer or so, but now in those ten months I haven't 
even seen them and I didn't go any place. I didn't go any 
place, I didn't visit anybody and I didn't leave the house 
except for going to the park a short distance from home. 

A short time ago my niece, daughter of my sister, 
got married. They want me to attend that wedding but I 
simply couldn't make myself go. 

Q Since 1972, that would be about April or May, 
you have been working as a longshoreman, haven't you? 

ry Yes. 

a) But how do you feel now with regard to the way 
you felt before the accident? And I mean how does your 
other life feel, the life away from working in the hold of 
a ship or on the dock? 

A When I come back from work I don't want to see 
anybody. Everybody and everything goes on my nerves, and 
those dizzy spells I can't get rid of them. And when f 
come from work I don't even want to eat. I just go to my 
bed. My daughter is married, she has children. Whenever 
they come visit me I just simply throw them out. I can't 
stand the noise. 


Q How many grandchildren do you have? 


A Two. 


Now, how old are they? 


c. 
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A One is five and one is three. The little girl 


| is three, the little boy is five. 
| Q Now, did you attend the christening of the five 


year old? 


Q How about the three year old one? 
A No. I couldn't make myself. 
Q Now, before your accident, did your club, that 


4s the club which all the longshoremen belong to, did they 


f Yes, I attended that christening, yes. 
| 
j 


have weekend picnics or parties? 

A Yes. We have a saint, St. Nicholas. There was 
a biz celebration. All the weekends all we have are big 
dances. We celebrate our saint. We used to go and attend 
those dances or picnics but not any more. 

MR. KAIN: If your Honor please, I think we have 
been more than forbearing with counsel leading the witness. 
From here on in I would ask the witness volunteer rather 
than to suggest answers. 

THE COURT: You object to a specific question 
if you feel it is leading. 

Go ahead, Mr. Heller. 

Q Yew is your sleep, has your sleep been 
affected since the accident? 


A Yes, yes. I wake up almost every night very often 
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My body ali shaking. Or I even lose consciousness. The 
last time I remember was sometime in March. I just fainted. 
Q How about your relationship with your wife and 
our other children, how do you get along with them in the 
house? 

A Ll can't stand them. I'm so nervous I can't stand 
the sight of them. It hurts me very much to behave like 
that but I simply can't help that. My stomach is so uneasy, 
I can't eat, I can't go any place. Wherever they want to 
zo they push me. 

MR. HELLER: No further questions, your Honor. 
THE COURT: Mr. Kain. 
CROSS EXAMINATION 
BY MR. KAIN: 
MR. HELLER: Your Honor, may I give the witness a 
glass of water? 
THE COURT: Certainly. 
( Pause ) 

Q Mr. Picinich, do you today have a clear recollec- 
tion of the cargo that youwere discharging on the day of 
your accident? 


A I remember those containers. They were 20 feet 


long and eight wide and eight high. 


Q Well, Mr. Picinich, you remember testifying at my 
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office on November 20, 1973, and you remember coming 
into my office and being asked certain questions and giving 
certain answers? 

A I don't remember. 

Q And at that time did you know how high these 
containers were and how wide these containers were? 

A I don't know. I don't remember. 

Q May I have the answer? 


THE INTERPRETER: May I repeat the questio 


MR. KAIN: Please do. 
I don't remember. 
@ Have you refreshed your recollection with anything 
since you were in my office concerning the sizes of these 


containers? 


A I don't remember being in your office. 


Q My question is did you look at anything since 
you were in my office in November 20, 1973, that would help 
you remember the size of these containers. 

MR. FRIEDMAN: Your Honor, I'm sure Mr. Kain is 
overlooking his premise. 
THE COURT: One lawyer at a time. 


MR. HELLER: Your Honor, I will note an objection 


to the question. 
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THE COURT: What is the ground of the objection? 
MR. HELLER: The witness was never in the office. 
The question starts on an improper premise. 
THE COURT: Can I see the deposition? 
MR. HELLER: Yes, your Honor (handing). 
MR. KAIN: I'm sorry, your Honor, it was taken 
in the Southern District. 
THE COURT: All right. Start over. I take 
it it is agreed that the deposition -- you ask your questions 
Q Mr. Picinich, do you recall being in this court- 
house on November 20, 1973, and being asked certain questions 
and giving certain answers about this accident? 
THE INTERPRETER: May I know the date, please? 
What date is that, sir? 
THE COURT: November 20, 1973. The question is 
whether he remembers. 
THE INTERPRETER: Only I didn't hear, your Honor. 
( Pause ) 
A Yes, I remember that. 
Q And at that time did you know the size of these 
containers? 
A At that tine I wasn't sure, but since then I talked 


to my partners, to longshoremen, and they told me the exact 
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Q Since you testified in the courthouse here you 
talked to somebody and they told you how big these containers 
were; is that right? 

A Worked with those containers again, so I know 
how big they are, 


Q Let's go back to July 12, 1971, the day of your 


accident. Were you sent down to pier B, Hoboken, from 


the waterfront commission hiring nall? 

A Yes. 

Q And that meant that you got there sometime after 
this gang started to work, sometime after eight o'clock; 
isn't that so? 

5 Yes. It takes time to get there. 

© I'm sorry, I didn't get your answer. 

It takes time to get there, yes. 
Q What time did you get down to pier B, do you 


remember, approximately? 


A That was ten after eight approximately. 
Q And at the time you got down to this ship were 
the other longshoremen in gang already on board? 
A They were some of them who were the regulars. 
They were already on board? 
Yes. 


Could you tell me whether number five hatch was 
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rigged for discharge at the time you came on board? 

A Yes. 

Q It was already rigged? 

f Yes. The hatch was closed. The container was 
on the top. 


© Were the booms spotted in position on the 


THE INTERPRETER: Booms what? 
Were the booms spotted in position on the ship? 
Yes, they were. 
THE COURT: I would like to take our afternoon 
recess now. We will take about ten minutes. 
(Recess ) 
(In open court - jury present) 
CROSS EXAMINATION CONTINUED 
BY MR. KAIN: 
c When you came down from the Waterfront Commission 
hiring hall on the morning of the day of your accident, 
did you walk in? 
MR. HELLER: Objection, your Honor. There is 
no proof that he came from the hiring hall. He testified 
when he came directly to pier C, the -- 
THE COURT: Just make an objection. The objection 


is overruled. 
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MR. HELLER: All right, your Honor. 
I came right to pier B that morning. 


You didn't go from the hiring hall? 


THE INTERPRETER: I didn't understand myself. 


MR. KAIN: I asked the witness did he go from 


the hiring hall to per B. 


A Yes. 

‘al My question was how long did it take you to walk 
from the hiring hall to pier B. 

A Seven to eight minutes, the most ten. 

Q When you got down to pier B, did you report to 
a particular hatch boos, a Mr. Santoro? 


A I reported first to get a ticket in the office and 


then on the ship itself I reported to Santoro. 

Q And when you reported to Santoro, did he tell 
you what to do? 

B Yes, the four of us he told us what to do. 

Q- And did he speak to you in Italian or in your 
native language? 

A Half Italian, half English. 


Q Do you understand Italian, Mr. Picinich,: 


A Yes, I do. 
Q When you got to the ship you were assigned 


to hatch number 5, is that correct? 
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f Yes. 
Q And at the time you came on board I believe you 
told us the longshoremen had not started to discharge 
any containers; is that correct? 
A I think so, no. 
Q Do you recall how many containers were on the 
inshore side of the ship, the side next to the pier? 
A I don't remember. 
THE COURT: Just one second. 
Mr. Heller would like to close the window because 
of the noise. We will try it. It may get pretty stuffy. 
Could the reporter wad the last question and 


answer. 


(Question and answer read) 


Q Well, do you have any present recollection as to 
whether there were any containers on the side of the ship 
next to the pier at number five hatch? 

A I don't remember. 

Q Was this the first time you had worked on 
Gischarging containers? 

A No, that wasn't first time. I was discharging 
before. I was working on discharging before on pier C. 

Q Had you discharged containers on a great many 


occasions before the day of your accident? 
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o No. I was mostly in the hatch itself. 

© And tne Concordia Vii-ing was not a container 
ship, was it, Mr. Picinich? 

A No. 

Q She was a dry cargo ship, was she? 


A Yes. 


Q Now, on the day of your accident, how did 
the longshoremen lift these containers from the deck of 
the Concordia Viking? 
MR. HELLER: Objection. There was no testimony. 
The question is ambiguous because the one container was 
being lifted at the time of his accident. He is asking how 


did the longshoremen lift containers. 


THE COURT: Let me hear the question. 


(Question read) 


THE COURT: Why don't you rephrase it. 


Q On the morning of your accident, how did the long- 


shoremen, what did they use to lift the container which you 
said was being lifted at the time of your accident? 

MR. HELLER: Your Honor, may I make another 
objection to this question? The longshoremen didn't lift 
it. The ship's gear. I hope the jury won't have the idea 
the longshoremen lift it. It is the ship's gear. 


MR. KAIN: If your Honor please, I asked the wit- 
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ness what the longshoremer. used tolift the container. I 
would ask your Horor to please instruct Mr. Heller not to 
cue the witness. 

MR. HELLER: Your Honor, I object. 

THE COURT: Excuse me, Mr. Kain. I think the 
question does imply that the operation of lifting that 
container was conducted by the longshoremen. If that is 
a wrong assumption -- 

MR. KAIN: It most assuredly is not, if your 
Honor please, as Mr. Heller well knows. This entire opera- 
tion is performed by the longshoremen. I tnink that is con- 
ceded. 

MR. HELLER: I don't understand. 

THE COURT: Who is running the crane, whetever 
you call it? The ship's personnel? 

MR. KAIN: The longshoremen. 

TE COURT: Do you concede that the longshoremen 
were running the crane that operated the boom? 

MR. HELLER: Yes, your Honor. 

THE COURT: Then the objection is overruled. 

That is what I wanted understood, your Honor. 

MR. KAIN: May I have the questicn read back? 

THE COURT: Yes. 

(Question read) 
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A With the boom. 
Q And could you tell me how many ship's booms 
there were at the number five hatch of the Concordia Viking? 
Two on each side, two toward aft and two toward 
the -- on the other side. 
THE COURT: Wait a minute, two towards the bow 


or front? 


THE INTERPRETER: Yes, toward the front. I 
forgot that. 
Q Is it ycur testimony, Mr. Picinich, that there 
were four cargo booms at the number five hatch of the 
Concordia Viking? 


A Yes. 


Q That is two at the forward end of the hatch and 
two at the after end of the hatch? 

A I am not so sure there were two on each side or 
just one on each side. TIammt_ so sure. 

Q Well, do you remember how many of these ship's 
cargo booms were being used at number five hatch by the 
longshoremen at the time of your accident? 

A Two booms. 

Q That is your recoliection, that there were two 
booms? 


A We worked with two booms on it. 
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Q Could you tell me where the end or the head of 


these two booms you were working with was placed? 


A They were exactly the same way as on the other 


Q Well, let me ask you, first of all these two 
booms you say you were using, where were they, the front 
end of the hatch or the back end of the hatch? 

A They were both on the same side. 

Q One on the forward end of the hatch and one 
on the after end of the hatch? 

A No. One was on the left side and the other 
one was on the right side. 

Q And my question is where were these two booms 
you say you were using located? Were they at the front end 
of the hatch or the back end of the hatch? 

A I am not so sure. 

& Were these booms used as swinging booms? Do you 
know what I mean by swingins booms? 

A Yes, they are swinging. The wayhow the deckmen 
locate them or control them, they swing them from left to 
right. 


Q Is that how they were bei’3 operated on the day 


of your accident? Were they being operated as swinging 


booms? By that I mean when a draft is picked up, comtainer 
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is picked up, the boom swings over to the pier and discharges 
it? Is that the way they were doing it on the day of your 
accident? 


A Yes. They were liftin; and going toward the 


Q Was the boom itself swinging or was it just a 
container going over to the dock? 

A I really don't know. The deckmen know better 
how to do it. 

Q I am trying to test your recollection, Mr. 
Picinich. Let me ask you, do you Know what a Burton Rig is 
on booms? That ie B-u-r-t-o-n Rig. 

A No. 

Q Well, in your experience as a longshoreman, have 
you operate or worked aboard ships where you have up and 
down boom over the hatch and a Burton boom over the pier? 
Have you operated or worked aboard ships where they had 
booms rigged like that? 

A Yes. 

Q And will you assume with me that when I refer to 
a Burton Ri.- nat is what I am referring to. Now on the 


day of your accident, is that the type of rig you had? Did 


you have a boom over the pier and another one over the hatch 


with single carzo falls married or shacklins to a particular 
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hook? 
4 Yes. 
Q Do you know what a house fall is? 
THE INTERPRETER: House call? 


MR. KAIN: House fall. 


No. 
Q Have you worked aboard ship where instead of a 
Burton boom over the pier, they have a block up On the pier 


shed and a cargo fall from the inshore winch runs through 


the block on the pier shed and back down into a single 


cargo hook? 


Q Well, do you have any present recollection at 
all, Mr. Picinich, as to the type of rig of the cargo 


handling gear on the Concordia Viking on the day of your 


accident? 

A No. 

Q Now, do you have a recollection of the containers 
on which you were workiig at the time of your accident? 

A Yes, I remember. They were on top of each other. 


Q And could you tell me -- I think you have already 


A Nc, I don't know. I'm not sure that I saw that. ‘ 
& 


told us they were 20 feet vy eight feet wide by eight feet 
high; is that correct? 
Yes. 
67 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. = 791-1020 


« 


rd/1f/68 Picinich-Cross 

Q And 1f you know, were the containers on which you 
were working on the day of your accident empty or full? 

A It was empty. 

Q And could you tell me what material these con- 
tainers were made of? 

A I don't know the material. I remember only the 
red color. 

Q Do you remeinber whether they were plywood, canvas, 
aluminum, steel? Do you have any idea what the material 
was? 

A It looked to me like aluminum. 

Q Could yu tell me what these containers weigned, 
these 20 by 8 by 8 containers? 

A Who knows? I don't know. 

Q Do you know if they were heavy? 

A I don't know. 

Q Now, you mentioned, I believe in answer to Mr. 
Heller's questions, that you and a partner had hooked up 
oreof these containers; is that correct? 

A Yes. 


Q And could you tell me how you hooked these con- 


tainers up or how you hooked that container up, you and your 


partner? 


A There were four hooks. Two of them I attached 
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to that container and the other two my partner did. 
q Did you and your partner attach these hooks 
in the corner casting of the container that you fastened them 
to? 


THE INTERPRETER: Did they what? 


MR. KAIN: In the corner castings of the container 
waich you were attaching. 
A They were holes, they were castings in the container 
and we put the hooks into them. 
Q And these containers that you talk about with 
the holes. that is what I mean by corner castings. Is that 


what you call them, corner castings? 


A No. 

g On the four upper corners of this container, 
are there two holes on the side and a hole in the 
side, in the casting? 

A Yes. 

@ That's correct, too, one on each corner? 

A Each corner has three holes, one on the top and 
two on eacr side. 

Q at is just what I asked you. 


Now, in hookin; up these containers, will you 


tell me how you did it? How did you hook it up? What hole 


did you put it in? 
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A I put the hooks into the casting from sides. 

Q Is it your testimony, Mr. Picinich, that that is 
the correct way to hook up one of these containers? 

A I'm not sure now. I know there were three holes. 
In which one I put those hooks I really don't remember. 

Q Is there only one proper way for you to hook up 
a container in the manner that you and your partner were 
doing it? 

A The best way to hook them is from side. But if yo 
can't, then you hook them on the top. 

Q Isn't it true, Mr. Picinich, that before you can 
set slack in a wire to hook into these containers, the 
winch operator has to lower his cargo hook or his shackle; 
isn't that so? 

A Yes. 

Q So that when you put these hooks in, the wires 
to which the hooks are attached are slack; is that right? 

A The deckman watches how slack they should be. 

a I say in order for you to hook in on this con- 
tainer, your hook has to be slack, your hook wire, doesn't 
it? 


Yes. 


Q Would you tell me, Mr. Picinich, if you are using 


slack hook wires to hook in on the side of these corner 
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casrings, can you reach both sides Simultaneously? They 


3 are eischt feet apart, aren't they? 
| 
| MR. HELLER: May I object to summations, the 


5 two assumptions in the question? 

6 THE COURT: Let's hear the question. 

7 (Question read) 

8 THE COURT: I will overrule the objection. Tf 
9 don't think there is an assumption. I think the question 
10 is can you reach. 

11 | Go ahead. 

- MR. HELLER: Is this question with regard to 
13 that container or any container, your Honor? 

_ THE COURT: Please, Mr. Heller. The objection is 
si overruled. 

m A Yes, Ido that one after the other. 

' Q You do it one after the other; is that correct? 
18 A Yes. 

19 Q And you do that before the winch operator takes 
any strain on these hook wires at all; isn't that so? 

* A Yes. 

- Q The strain is taken on all four of these hooks 
= by the cargo winch at the same time; isn't that so? 

_ A Yes. 

25 


Q And if you hook in with one of these hooks on a 
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Side casting, what keeps the hook in the side casting while 


you go over to the other side and hook on the other? 


A It is hooked and it is lying right on the containe 


and stay there until I hooked the Other one. 
Q Hooked into the side and lying there; is that 


your answer? 


A Put the hook inside and secure it somehow to 


stay there. 

Q You say "somehow," Mr. Picinich. How do you 
secure it when you put it inside? 

A The hook hangs on that Sharp end. It hangs. 

Q I am only talking about the container hooxs that 
you were talking about. These four hooks, you said one 
goes in each corner of the container. Is there something 


other than this hole in the casting to which this container 


hook hooks on? 

A No. 

Q When you got on this ship were there any turn 
buckles in place on any of the containers at number five 
hatch? 

THE INTERPRETER: I'm afraid he doesn't know 
what turn buckle is and I'm afraid I don't know either. 


Q Didn't you in answer to one of Mr. Heller's 
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these containers? 
THE INTERPRETER: Those were shoes; is that it? 
MR. KAIN: You 2re only translating, please. 


THE INTERPRETER: I am asking you to explain to 


Q My question is didn't you answer Mr. Heller 
that there were no turn buckles on any of these containers. 

A There were not. 

Q You don't know what a turn buckle is; is that the 
answer? 

A 

Q 4s your answer, you do not know what a turn 
buckle is? 

A Yes. But when I explained to him any word. He 
told me himself that he called them shoes. 


MR. KAIN: Your Honor, may I ask tht the interprete 


interpet only my questions? 


THE INTERPRETER: I am afraid I did. 

THE COURT: What you said last you were interpret- 
ing what the witness had told; right? 

THE INTERPRETER: Then I asked him whether he 
knows what those turn buckles are. 

THE COURT: What you are saying must be what the 


witness telis you. 
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THE INTERPRETER: Exactly. He told me we call 


them shoes. 


the last answer of the witness read, please. 
(Question and answer read back) 
THE COURT: Were those your words? 


THE WITNESS: Not mine. 


THE COURT: The witness was saying that? 
THE INTERPRETER: Yes. 

(Testimony read) 

MR. KAIN: I will repeat the question. 


Mr. Picinich, do you know what a turn buckle 


Shoes? 
THE COURT: No, do you know? Please don't ask 
questions of the lawyer. Do you know what a turn buckle 


is? 


THE COURT: I want the last question and answer 


THE INTERPRETER: I just translated what he 


answered. 


THE COURT: I understand. 
A Yes. 
Q Then my question is when you arrived at number 
five hatch, the first time you got there on the morning of 


the day of your accident, were there any turn buckles in 
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Place on any of the lashings of containers at number five 
hatch? 
A No. 


Q Were there wire lashings affixed to any of the 


containers at number five hatch when you first zot there? 
A No, they were loose. 
Q They were loose but they were still affixed to 
the containers; is that your testimony? 
A That lashing was on the top of the container 
going through those holes on the side of the containers. 
MR. LEONARD: May the record indicate the witness 


made a downward motion with his fingers as he gave the 


answer. 
THE COURT: I don't know what that means. 
Q Could you tell me what these lashings were made 


out of? 


A That is wire. 
Q Wire rope? 
Yes. 
And do you remember what size wire they were? 
THE INTERPRETER: What side? 
MR. KAIN: What size wire. 
They was thicker than my thumb. 


May I see your thumb? Could you hold it up? 


. 
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(Witness complies) 
That is about three-quarters of an inch to an 
inch. That is about how thick that wire was? 
A Just a little bit more than my thumb. 
THE COURT: About three-quarters of an inch. 

Q And was this wire that you say was on the con- 
tainers, does that go through these corner castings, 
these holes on each corner of the container? 

A Yes. 

C And did the two bitter ends or the loose ends 
hanz down alonzside the container? 

A Yes. 

Q Were there clips, any wire clips on these two 
ends that hung down from the container? 

A Nothing was there. 

Q Just the two loose ends of the wires hanging 
down; is that correct? 

Yes. 

C Now, in freeing these wire lashings which pass 
through the corner castinz and the ends hum; down, was it 
possible to stand on deck and pull the wire through the 
casting? 

MR. HELLER: Your Honor, I don't understand the 


question. 
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THE COURT: Ido. Overruled, Objection over- 


(Question read) 


A I'm not sure. It is possible. 


nr 
\ 


Did any of the longsnoremen attempt to remove 


lashings in this fashion that dey before your accident? 
A No, nobody did. 


Q Now, I think you told us at the time of your 


! 
Let's read it again. : 
| | 


accident there were four longshoremen working on the offshore 


or port side of the ship; is that right? 
h Yes, four of them. 


Q And the only ones who were working on top of the 


container were you and another man that you described as 
your partner; is that correct? 

A Yes. 

Q What was your partner's name, do you know? 

A I don't know. I forgot his name. 


& While you and your partner were working on your 


container, do you know what the other two longshoremen were 
doing on the deck on the offshore side? 
A They were watching us. They were watching us 
and waiting for the container to be lifted. 
Q What container were they waiting to see lifted? 
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A That was the container toward the aft and 
next to the coaming, the hatch. 

& Did these two longshoremen have anything to do 
in connection:with the lifting of this container? 


A No. They don't do anything. They just watching. 


They were jusv down there watching to have that container 


removed. 


Q But they had nothing to do with lifting it or 
moving it; is that right? 

A They did only one thing. Tney were moving 
those ladder that we were climbing on to get on the top. 
They were moving from place to the other. 

Q You say they were moving a ladder; is that what 
you said? 

A They removed those ladders from that container, 
not to be in the way when the container was lifted. 

Q Now, I think you said that the first container 
you worked on was the after inboard container, next to the 
hatch coaming; is that correct? 

A Yes, that's correct. 

Q And when you first got up onto this container, 
were there lashings on this container? 

A Yes, yes. 


Q And were there lashings at all four corners of 
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this container? 

A™ Only in one, on one. 

Q On one corner? 

A Yes. 

Q And do you have any recollection as to which 
corner it was? 

Toward the forward. 

Was it forward toward the hatch coaming or 
upboard, away from the hatch coaming? 

Toward the water, the right side. 

So that would be the forward outboard corner 
four corners; is that right? 

A Yes. 

Q And .rou couldn't tell, could you, when you 
got onto that container where on deck those lashings had 
been previously secured, could you? 

A They were not secured. 

Q I know they weren't at the time you got onto the 
container. My question is when you got on the container 
a.d these wires were hanging loose from the container there 
was no way in which you could determine where these wires 


had been lashed before the lashings and the turn buckles 


were taken off; is that) correct? 


A They were loose on the top when I arrived there 
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and I have no idea how they were attached to the deck. 
R Thank you. 

Now, couldyou tell me, did yOu notice if you re- 
call any lashings on the bottom containers, chs boston 
deck of the containers you say were there? 

I don't remember. 

You don't remember? 

I don't. 

You do remember, though, checking these containers 
to be sure there were no shoes or Stacking plates between 
the containers; isn't that so? 

A I noticed that. The first time I arrived on that 
Ship I noticed there were no shoes on those containers. 
Q You noticed there were no shoes; is that correct? 


A Ne, there were not. 


q and that means that you iooked between the corner 


castings, the ends of these containers to see there were 
no shoes; is that right? 
A Everybody noticed the same thing, there were no 
shoes on those containers. 
Q You are not answering my question. 
May I have an answer to my question? Read it 
back, please. 
THE COURT: I think we have to have a window open 
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alittle bit. 

MR. FRIEDMAN: I didn't hear that. 

THE COURT: Mr. Heller closed the window, which 
is fine, but we will have to have it open a little bit. 
It is getting awfully stuffy. 

( Pause ) 

MR. KAIN: Read the witness back my last question. 

(Question read) 

THE INTERPRETER: Should I ask that question? 

MR. KAIN: Would you, please. 

A You could see that -- I mean we could see when 
we first approached that those containers, we noticed 
there were no shoes. 

Q That is my question. You can see easily by 
looking at it that there were no shoes between the upper 
container corner casting and the lower container corner 
casting; is that right? 

& Yes. 

Q Were there any shoes between the deck and the 
bottom casting on the lower containers? 

A No, there were not. 


e And when you looked and saw there were no shoes 


between these containers, at any place either between the 


upper and lower or between the lower and the deck, did you 
: ol 
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also notice that there was dunnazge between the lower 
container in the deck and the upper and the lower container? 
) I'm not sure I saw dunnage. 
3) Do you know what dunnage is, Mr. Picinich? 
Yes, I know. 
Would you tell me what you understand by dunnage? 
Yes, I do. 
Would you tell me what it is then, please. 
Dunnage are boards, sometimes four, five feet 
long. Depends. 
It 1s wood, is it? 
Yes. 
And isn't it random lengths, various lengths? 
Some of them are long. 
Some are long, some are short? 
Some are long, some are short, some thick, some 
thinner. 
Q Is it various widths? 


A Yes. They are different widths. 


Q And isn't it true, Mr. Picinich, that ali dunnage 


is approximately one inch thick? 
A That is not true. 
Q That is not true. Is it possible to have dunnage 


that is four inches thick? 


z as 
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A I don't know. 
Q How thick is one of these stacking plates or 
shoes which you referred to? 
A It is approximately that wide but longer than 
this cup (indicating). 
THE COURT: What does the record show? He indi- 
cated something about a cup. 
MR. KAIN: I was going to pursue it. I thought 
your Honor was saying we were stopping for the day. 
THE COURT: Let's get that measurement established. 
Q Is this shoe you are referring to, Mr. Picinich, 
is that a small square piece of metal; is that what it is? 
A Smaller. (indicating). 
¢ Isn't it true this piece of metal is very thin 
and it has aprojection on top and a projection on bottom 
and the top pece fits in the container above and the bottom 
piece in the container below; isn't that what you mean by 
a shoe or stacking plate? 
A Yes, exactly. They go through those holes and 
they can -= 
Q When it is in place between the two containers, 
all you can see is a very thin piece of metal plate; isn't 
that true? 


A Oh, no. You can see very easily. 
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Q My question is when a shoe or a stacking plate 
is in place between two containers, one on top the other, 
when you look at that container from the side, isn't it 
true all you can see is the thin plate between the upper 
container and the lower container? 
A You can see that shoe very easily. It is visible. 
Q What is visible? 
Would you give me that answer again, please? ~ 
That shoe is easily visible. 
THE COURT: That is not the question. Mr. 
Kain is asking you what it is you see. Now, what is it 
that you see? Do you see just a thin plate of metal, if 
you are looking at it and the shoe is in place and there is 
a container above and a container below, and you are looking 
at this from the side, do you merely see a thin metal plate? 
THE WITNESS: On those containers, the very old 
« 
ones, you can mas see those shoes, whether they ze in orn 
THE COU®T: We have had this about five times. 
The question is what do you see? You describe it. 
THE WITNESS: When those containers stand like 
that I can't tell whether the shoes are on or not. Those 
are old containers and their shoes are very visible. 


THE COURT: We hawe hag this about five or six 


times. Do you want two pursue it tonight? 


) 
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MR. KAIN: I was thinking perhaps, I don't know 


whether 1t is possible, perhaps we might zet one for 


illustration purposes. Perhaps we might get one for 


illustrative purposes sometime during the evening and maybe 
he would better understand what we are talking about. 

THE COURT: We will recess until ten o'clock 
tomorrow. No discussion about the case among yourselves 
with your family or friends, please. 


(Adjourned to October 7, 1975, at 10:00 a.m. ) 


nm 
85 
SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. = 791-1020 


| 


| 


rd/1f /86 
ANTON PICINICH 
vs. 


CHRISTIAN HAALAND & BOCISE-GRIFFIN 
STEAMSHIP COMPANY, INC. 


Ti Civ. 
SKIBS A/S SAMUEL BAKKE 
vs. 


JOHN W. MC GRATH CORPORATION 


October 7, 1975 
(In open court - jury present) 
THE COURT: Anton Picinich, resumed. 
ANTON ae a oe ae ae resumed. 
CROSS EXAMINATION CONTINUED 
BY MR. KAIN: 
THE COURT: Do you have that plate with you? 
MR. KAIN: No, I don't, your Honor. 


THE COURT: I think it is very difficult for 


of 


the plaintiff with this language difficulty trying to describ 


measurements of apparatus. Perhaps you could have some 
pictures. 

Q Mr. Picinich, when you boarded the Concordia 
Viking and went to number rive hatch on the morning of 
July 12, '71, you got up on top of these containers with 


a ladder? 
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Q And of these four top containers you got up on 
the after container, the one at the back next to the hatch 
coaming; is that correct? 

Yes. 

Q And at the time you got up did your pertner 
also go up at the same time onto these containers? 

A Yes. 

Q And the two other men working on that side, two 
other longshoremen, they stayed down on the deck; is that 
correct? 

A Yes. 

Q And you told us yesterday, did you not, that all 
of these lashings had been loosened by the time you came 
on board; is that correct? 

A Yes. 

© So that none of these containers wre lashed 
together; is that correct? 

A No. 

Q It is not correct or none of them were lashed 
together? 

A They were loose and we were trying to throw 
them out or away. 


Q Well, if they were loose then the lashing wires 
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weren't in place and tightened down. That is what I mean 
by lashed together; is that correct? 


A The lashing was on the container loose. They 


were not tied together. 
¢ They were not tied together? 


A Right. 


Q Do you remember who operated the cargo winches 
that supplied the power for raising these containers? 
A I don't know. 
Was it a longshoreman, do you know? 
I think it was a longshoreman. 
If you know, were there any crew members working 
with your gang in the discharge of its cargo? 
A No. 


Q There were none? 


A No. 


Q And you didn't get any orders from any of the 


ship's officers as to how you were to do this work that Mr. 


Santoro assigned you to, did you? 

f I didn't see any officer around. 

Q My question is you didn't get any orders or any 
instructions from any of the ship's officers; is that 


correct? 


A I didn't. No, no officer, no instruction. 
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Q Now, this first container that you and your 
partner climbed up onto, the back container or the 
after container next to the hatch coaming -- 

f Yes. 

Q -- did you have to remove wire lashings from 
the corner castings of that container before you put the 
hoisting hooks in? 

A There were no lashinggon that container. 

Q No lashings in place on that container. So if 
I understand you correctly, all you and your partner had 


‘to do was affix these hooks that you told us about to the 


corner castings; is that correct? 


A Yes. 
Q And once ese hooks were affixed to the containe, 


hooked up to the container, what did you do? 


A I stepped on the other container and my partner 
in front of me on the second one. 

Q Well, did you stay on top of the container that 
was hooked up to the cargo winch until a strain had been 
taken on the cargo fall? Do you know what I mean by that? 

fp Soon we put the hooks on the place we moved from 
that container on the next one. 

Q When you moved from that container were the hooks 


or were the wires for these hooks still slack? 
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A They were slack. When we stopped off that container, 
on the next one, then the wire go and the nooks were stretched. 
Q But when you first stepped -- 
THE COURT: He has already said that. He said 
they were slack when they stepped off. 
MR. KAIN: I misunderstood then. 
Q Had you received any instructions from anybody 
as to which container you were to step ofr to? 
A No, nobody did. 
Q Were you ever told during the years you worked 
as @ longshoreman that in situations such as you have des- 
cribed on the Concordia Viking, that you should not step 
to a container within the plane of the falls? 
THE COURT: Let me hear the question. 
(Question read) 
A I don't know. I don't remember anything. 
Q Well, on the morning of your accident, Mr. 


Picinich, was it your impression or your opinion that it 


made no difference as to which of these containers you 


stepped on? 
A It doesn't matter on which one I stepped. In 
my opinion that is it. 


Q So if I understand you correctly, there is no 


right container to step on in this situation or wrong 
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container to step on; is that correct? 
a Sure. It 1s no difference. 
Q Now, when you Stepped to this offshore container, 


upboard container, immediately before your accident, what 


id you do? : 
A I wa3 trying to throw away those lashing whatwere 
ed the top. 
Q And this lashing thet you are referring to was the 


outboard lashing, the lashing nearest to the water in the 


forward corner casting of that container? 
A Yes. 


THE COURT: Can I hear the question and answer, 


(Question and answer read) 
Q I think you told us yesterday this was the onl: 


lashing on that container to which you stepped? 


A Yes. 


Q And men you stepped onto this container, in 
order to draw out, as you put it, or to pull loose this 
lashing, could you tell me how you did it® 


A (indicating) 


Q Indicating hand over hand. Did you bend over 


to pull this hand over hand? 
Yes, I was bent slightly away from the sea, away 


a 
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from the wa or. 
Q Well, as you were bending over and pulling this 


out, were you facing inboard towards the hatch, were you 


facing towards the forward or front of the ship, or the 
aft of the snip or towards the water? 


A I was looking at the lashing. 


Q Well, could you tell me in which ~*vrection 

your body was facing while you were looking at the lashing? 
A Toward the water. 
Q While you were pulling up this lashing was 


your partner on the container forward of where you were 


standing doing anything? 
A I don't know what he did. 
THE COURT: I am trying to get the picture. Your 
question confuses me, Mr. Kain. I thought he said that he 


was working on the outboard lashing at the forward corner. 


MR. KAIN: That is correct, sir. Ficing towards 
the water. 

THE COURT: Now, your question was what was your 
partner, who was -- 

MR. KAIN: On the container ahead of the container 
on which he was standing, what was he doing? 

THE COURT: Let me clear that up. I didn't 


understand that. 
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2 Was your partner on the container i:, front 
3 of the container you were working on? 
: 4 THE WITNESS: Yes. 
| 5 THE COURT: All right. I hadn't gotten thas. 
~ 6 


Go ahead, Mr. Kain. 


7 Q While you were pulling on this lashirg what, if 


anything, was happening to the container which you and your 


raised was the bottom container on deck, on the after inboard 


° partner had just hooked up? 

i" A That container I was on before was pulled up 

i slowly and T could hear it was scrapine on my container I 

= was standing on. And when it cleared, all of a sudden 

¥ the container I was standing slid on the empty space. 

m | It was that container before. 

" | Q Was there another container stowed beneath the 

6 | container which was being raised at the time of your 
y accident? 
e | A No, nothing. 

¥ Q Is it your testimony that the container being | 


side next to the hatch’ 


container, not the bottom. 


Q And there was a container underneath it before it 


5 © 8 RR 


was lifted; is that right? 
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A Yes. 

a And there was also a container under the container 
on which you were standing and pulling the wire at the time 
of your accident, was there not? 

A Yes. 

e Now, ifI understand your testimony correctly, 
you say that as this container was being raised, when it got 
above the level clear of che container on which you were 
standing, the container on which you were standing suddenly 
slid inboard; is that correct? 

A Yes. When it cleared my container slid in that 
empty space. 

Q Slid into the space formerly occupied by the 
container which had been raised; is that what you mean? 

A I don't know how far it went but I found myself 
in the water. 


Q Do you know what caused it to slide, Mr. Picinich? 


AL: I only know it slid. I don't know why. It didn't | 


have those shoes. 

Q Is it a fair statement you don't know why this 
eontainer slid, as you say it did? 

A I think it did not have these shoes. It was 
not standing firm. 


Q You told us yesterday you didn't know whether 
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there was dunnaze between these containers, did you not? 
A When I first came to the Ship, on the ship I 

didn't see those junnage but I saw that shoes were not in 

the right place. 


Q Did you see any shoring on the bottom containers 


or chocking on the bottom containers? 

A I don't know what is that. 

Q Were they chocked in with pieces of wood between 
the hatch coaming and the bottom container and the outboard 
container in the ship's bulwark or rail? 

A I didn't see any of those. 


q Well, let me ask you, Mr. Picinich, do you 


know what I mean by the expression "camber," the word 


camber? 
A No. 


Q Did you tell us yesterday you went to sea when 


you went to Yugoslavia? 
A Yes. 


Q And what type of ship did you go to sea on 


in Yugoslavia, or was it a ship? 
A That was a little, very small boat. 
C A boat? 
That was a motor boat, small motor boat. 
MR. HELLER: To correct the record, he said he was 
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a fisherman. 
THE COURT: Yes, I think that is right. He 
said he was a fisherman. 
Anyway, you go ahead, Mr. Kain. That is still, 
I take it, going to sea. 
Q Well, since you started work as a longshoreman, 
that was how lons ago? 
THE INTERPRETER: I'm sorry, I didn't hear you. 
Q How long ago did you start work as a longshoreman 
in the United States? 


>) 


A Thirteen years. ‘That is from '63. How much is 


a great many cargo ships, have you not? 

A Yes. 

Q And these cargo ships that you work on, you have 
worked on, did the decks of these ships slant slightly from 
the middle or the center of the ship out to the ship's rails? 

f I really don't know. TI don't know. 

Q Have you been on these cargo ships when there 
was rain, when it was raining on deck? 

A Sometimes yes. 

Q And you noticed, did you not, that the rain 


drained down the deck to the scuppers on either side of the 
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ship? 

A I don't know that. 

Q At the time of your accident, did anything 
strike the container on which you were standing? 

A No, nothing but only when the container was 
beinz raised it scraped the side of my container I was standin: 
on. 

Q The container being raised scraped the inboard 
side of the container on which you were standing; is that 
right? 

A Yes. 


Q And a blow to the container on which you were 


standing from the inboard side would have driven the containe 


out towards the water, wouldn't it? 

A That container I was standing on didn't move while 
it was scraped by the other container. 

Q If I understood you correctly it was just when 
the one being raised finally cleared the container next to 
the one you were standing on, the one you were standing on 
suddenly moved inboard, is that right, or in towards the 
hatch? 

A Yes, it did, slid into that space. 

Q You have no idea what made it slide, is that 
correct, except for these lack of shoes you talk shout? 
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MR. HELLER: Your Honor, that is the sixth time 
Mr. Kain asked the same question. 
THE COURT: It is getting a little repetitious. 
I will sustain the objection. 
Q You have seen a great many cntainers, haven't 
you, since you have been a longshoreman? 
A I don't work on those ships who have containers. 
I usually work in the hatch. 
Q Well, do you have a recollection of what a 
container looks like? Do you know what a container looks 
like? 


A Those containers I was working that morning, they 


were around 25 feet long, eight high and eight wide. 
Q And how about the bottom one or one of these 
containers? 


MR. HELLER: Is that a question, your Honor? 


THE COURT: What do you mean what about them? 
What do you want to know? 

MR. KAIN: I want to know if he knows what it 
looks like. 


THE COURT: Ask him that. 


a) Would you tell me what the bottom of a container 


looks like? ad 


A It was the same as the one I was standing on. 
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Q Well, let me ask you, Mr. Picinich, isn't it 
true that the bottom of a container has four corner castings 
which support the weight of the container, rather than a 
lat bottom that goes entirely around the container? 
MR. HELLER: Is Mr. Kain talking about that 
container or other containers on the ships? 


THE COURT: He is talking about a container. 


MR. KAIN: Talking about containers in general, 
if your Honor please. Any container. 

THE WITNESS: Yes, they have those castings where 
you put the shoes in. 

Q My question i9::- isn't it true, Mr: Picinich; 
that the weight of a container is carried on four corner 
castings that project down, rather than a girder or beam 
running entirely around? 

THE COURT: It is so torturous. I assumed there 
were plenty of pictures available and you wouldn't have to 
struggle with somebody who really doesr.'t speak English 
very well to get descriptions or have him understand your 


questions. Can't we just have some pictures? 


THE COURT: I'm sure after we get pictures in, 


MR. KAIN: I withdraw &, if your Honor please. | 


if there are further questions you could recall Mr. Picinich. 


Q Now, Mr. Picinich, at the exact moment this 
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container moved you were pulling in the opposite direction 
from which you fell; isn't that true? 

A I was facing that container that was pulled. 

Q You were facing the water and you were bent over 
pullin; this wire; is that correct? 

A I was looking both ways, here or there. 


Q But your body was facing towards the water and 


you were pu’ling the wire this way (indicating); is that 


correct? 

A I was in the middle of the container and I could 
see the water. 

Q You were facing towards the water, the direction 
in which you fell; is that correct? 

MR. HELLER: Your Honor, this is repetitious. 
This is tne fourth time. , 

MR. KAIN: I'm not getting an answer, if your 
Honor please. 

THE COURT: It seems to me, isn't it correct that 
his testimony thus far is that he was standing in the middle 
of the container, he was pulling on the lashin, from the 
forward outboard casting; he was facing the water and 
isn't it true he said that several times, Mr. Heller? 

MR. HELLER: Four times. 


THE COURT: I think we can take that as a state- 
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ment of his testimony. And if he fell into the water, he 
fell in the direction of the water. We have that now. 

Q When you fell over the ship's side, didyou fall 
head first, if you know? 

A I don't remember. 

Q Do you remember what the space was between the 
outer side or the outboard side of the container on 
Which you were stand‘ng and the ship's rail? 

A They were very close to the fence of the ship. 

Q About two feet? 

A I don't know how much. 

Q You told us yesterday you didn't hit anything 
in falling into the water; is that correct? 


THE INTERPRETER: You didn't feel anything? 


You didn't hit anything down on the way into the 


Yes. 
After you were in the water, did you do any 
swimming? 
A I wasn't swimming, I was bobbing in and out. 
Q And you were thrown a life ring; is that not 
correct? 
Yes. 


And you caught hold of this life rinz; is that 
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rignt? 

A With one hand. 

Q And were you then towed around the stern of the 
ship over to the pier? 

A Yes. 

Q And when you caught this life ring and when you 
were being towed around from the end of the ship to the 
pier, you were conscious in holding onto this ring, weren't 
you? 

A I didn't know they were pulling me out. I was 


holding to that ring and I was in or out. Meaning 


loosing consciousness and coming back. 


Q Didn't you climb a ladder to get out of the water 
onto the pier, Mr. Picinich? 

A I don't know anything about that ladder. 
know they pulled me out. 

Q You didn't climb up? 

A I felt very dizzy. I don't know whether I 
climbed or they pulled me. But I'm sure I felt they were 
pulling me. 

Q Mr. Picinich, isn't the distance from the 
water or wasn't the distance from the water at pier B, 
Hoboken, to the pier about five or six feet? 


A I don't know that. 
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Q You don't remember climbing a ladder to get out 
of the water or you don't know how you got out of the water; 
is that your answer? 


A I don't know. 


Q You don't know? 


A I was in such pain I don't know what was happening 

Q After you got out of the water, didn't you walk 
into the pier shed to the timekeeper's office? 

A No. They put me on the pallet. They stretched 


me out on the pallet. 


Q You didn't do any walking at all from the 
time you got out of the water until you got to the timekeeper's 
office? 

A They were helping me on both sides. I don't 
know whether I was walking or what. 

Q But you were being helped on both sides? 


A I think so. I'm not sure how it happened. 


Q ffter you got to the timekeeper's office, you 
didn't get any medical treatment or first aid treatment 
there, did you? 


A The only thing they did, they changed my wet 


clothes end they gave me some dry overalls. 


Q But they didn't give you any medicines or bandages 


or anything of that sort, did they? 
e, 
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A I don't remember anything. 

Q And you went from the timekeeper's office to 
St. Mary's Hospital in Hoboken; is that right? 

A Yes. 

How did you get from the timekeeper's office 
Mary's in Hoboken? 

With a car. 

Was this car driven by a friend of yours? 

One of the longshoremen. 

Do you know who the longshoreman was? 

I don't remember. 

Q And after you got to St. Mary's you had 
X-rays taken@id I think you told us yesterday that they 
gave you some pills; is that right? 

A Yes. 

Q And after you got pills and the X-rays 
were taken they told you you zo home; is that correct? 

A Yes. 

Q And you did go home; is that right? 

a Yes. 

Q frd how did you get home from St. Mary's 
Hospital? 

A The same longshoreman took me with nis car. 


Now, after that, the day of your accident, when 
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did you next get medical treatment of any kind? 


A The second day I went to the doctor. 


Q vt the next day but two days after your accident? 


A The next day. 
The very next day after your accident? 
Yes. 
Where did you get this treatment? 
Dr. Zitani. 
Q And did Dr. Zitani come to your house or did you 
go to Dr. Zitani's office? 
A I went to his office. 
Q And how did you get to nis office? 
A man took me with his car. 
Q m sorry? 


A man took me with his car. 


who took you with his car, could you tell 


I don't know his name. 
And thereafter you saw Dr. 71tani about how many 
times a week? 
A I don't remember how many times a week. Once 
or twice, I really don't remember. 
Q On each of these occasions, were you driven to 


Dr. Zitani'ts office? 


x 
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A More often with a car. Once or twice I went 
by myself. 
Q Your friend that drove yato Dr. Zintani's 
office, he only took you there twice,didn't he? The 
rest of the time vou went on the bus? 
A i forgot that. 
Q Well, when you testified in this courthouse on 
November 20, 1973, do you remember being asked this question, 


page 46, line 21, do you remember being asked this question: 


"Q Did this friend of yours drive you to the 


doctor each time? 
UA No, only twice.” 
Do you remember bein; asked that question and 
3; that answer? 
I don't know. Maybe I did but you know when you 
something after five minutes I usually forget. 


oo you remember he *asked this question: 


"2 How did you set there on other times? > 

"Bh Bus." 

Do you remember being asked that question and 
that answer? 

I don't remember. 

Do you remember anes questions arid that answer? 


I don't remember. 
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Q Well, do you remember at the time of this deposi- 
Sion that there was a Yugoslav interpreter present wno served 
as interpreter during your deposition; do you remember that? 

A i forzot: all. of that. I am not the same man 
as before. 

Q Well, then, do you remember reading this trans- 
cript of this testimony, September 29th of this year, and 
Signing it without changing anything? 

MR. FRIEDMAN: Your Honor, there is a double ques- 
tion there. Signing, reading. I'm objecting on that ground. 
MR. KAIN: I will split it up, pur Honor. 

c Do you remember signing a transcript of this 
testimony with Mr. Heller on September 29, 1975? 

MR. HELLER: We will concede, your Honer, that 
the plaintiff signed it. 

And before you signed it, did you read it? 

May I rephrase my question? 

The deposition is in English. 

Was it read to you before you signed it? 

I don't remember that. I on't know that. 

Well, can you tell me, Mr. FPicinich, when is 


the last time that you got medical treatment for the injuries 


which you sustained on July 12, 1971? 


A I don't remember that. 
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Q You haven't had any medical treatment, have you, 
3 Mr. Picinich, since you went back to work, I think you said 
4 yesterday, about ten months after this accident? 
5 A I don't remember. 
° 6 | Q Well, Mr. P‘cinich, did you tell us yesterday 
7 | that since this accident you have been afraid and depressed? 
8 Was that your testimony yesterday? 
9 | A Yes. 
10 Q Now, you had an accident in Jureof 1968, didn't 
11 you, Mr. [icinich? 
12 A It must be my hand was injured at that time. 
13 Q Your left shoulder -- 
14 THE COURT: May I hear the question and answer? 
15 (Question and answer read) 
16 Q You remember you had such an accident involving 
W your left shoulder and left arm? Do you remember that 
18 you had an accident on June 17, 1968, involving your left 
19 shoulder and left arm? 
20 A Yes. That was around my elbow. 
21 Q And were you afraid and depressed after that 
- accident, Mr. Picinich? 
= A No. 
_ | - Now, you also had an accident on April 16, 1974, 
25 


involving your head and nose; isn't that so? 


16% 
SOUTHERN DISTRICT COURT R®PORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. — 791-1020 
, . 2 


rd/1f/109 Picinich-Direct 
A That was only my nose. 
Q Were you depressed and afraid after that accident, 
Mr. Picinich? 
A Yes. 
Q And on May 19, 1974, you had an accident involvirg 
your right elbow, back and your right leg, did you not? 
A Yes. 
Q And were you depressed and afraid after that 
accident? 
A Yes, I was. 
MR. KAIN: Will your Honor excuse me for a moment? 
THE COURT: Surely. 
( Pause ) 


MR. KAIN: I have no further questions. 


THE COURT: Mr. Leonard. 


CROSS EXAMINATION 
BY MR. LEONARD: 
Q Mr. Picinich, you have spent some twelve years 
in this country, have you not? 
A Yes. 
Q You do speak some English, do you not? 
A I understand a little bit. 
Q You are a naturalized citizen of the United States, 


are you not? 
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A Yes. 

Q And wh2n you became a naturalized citizen °° 
the United States, you were given a test in your ability 
to speak, read and write the English language, were you 
not? 

A That little bit they ask me I knew, that little 
bit what they ask me I knew. 

And you convinced them that you were able to 
speak, read and write. the English language before you were 
naturalized; is that not so? i 

A They asked me very little. I had some questions 
and answers to learn by heart. 

Q As a matter of fact you were tested in English 
on United States history as part of the examination before 
your naturalization, were you not? 

MR. HELLER: Objection. There is no showing what 
the examination was at the time and place when it was taken. 


MR. LEONARD: I am asking this witness. 


A I answered them what I knew from that little 


THE COURT: I'll overrule that. 


booklet. 


So the answer is yes, Mr. Picinich; is that not 
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but I forgot what I learned. 
Q When you went to the hospital with a longehoreman 


you did not then know that longshoreman; is that nct so? 


Q When you got tc St. Marty's Hospital they asked 
you what your name was, did they not? 

A Yes. 

Q You told them, did you not? 


A That man tol¢e. them. 


A I know that man but I don't know his name. 


& They asked you what ;your home address was. 

that man tell them that, too? | 
A Yes. | 
Q They asked you what your wife's name wa? 


Did the lonzshoreman tell them tnat, also? 


| 
A I don't remember thes of« ng fer my wife's rame. 

Q Is 1t your testimony, Mr. Picinich, thei, you 
save personally no information to anvone at St. Mary's 
Hospital? 

A By now I forgot. 

Q Were yet: conscious tnen, Mr. Picinici? 

A The pain was tremendous and I don't know where I 
MR. LEONARD: Did the witness say I don't know or | 


I didn't know? 
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rd/1f/112 Picinich-Cross 
THE COURT: Let's have the answer read. 
Ask the witness again. 
A The pain was tremendous and I don't know what 
was going on with me. 
¢ Now, Mr. Picinich, when‘Mr. Heller asked you 
yesterday how many containers were on deck on the offshore 
side of number five hatch, you told him there were eight, 
did you not? 
A Four and four, yes. 
Q I believe you told Mr. Kain on cross examination 
that someone else had told you that; is that not so? 
A I told him it was -- I told him again there was 
four groups with two in each. 
Q Was it your personal recollectim that there 
were eight containers on the offshore side of number five? 
A Yes. When I first came on the snip I saw them, 
Q Is it this witness' personal recollection that 
that was so? Emphasize personal, please. 
A Yes, I saw them. 
Q On November <0, 1973, page 20, line 8, were you 
asked these questions and did you give these answers -- 
THE COURT: You better let the interpreter tell 
that to the witness first. 
( Pause ) 
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rd/1f/113 Picinich-Cross 

Q Were there more than two conta‘’-@rs on 
the offshore side at hatch number 5? 

"p I think there were about three or fou 
containers on the offshore side." 

were you asked that question and did you give 
that answer? 

A I don't know that. 

Q Has anyone since November 20, 1973, given you 
information as to the number of containers that were on the 
offshore side of number 5 hatch? 

A I don't know. I don't know that. 

Q Has your testimony to Mr. Heller and to Mr. 
Kain been given only on the basis of your recollection as 
Opposed to what someone else may have told you? 

MR. FRIEDMAN: Objection, your Honor. That is 
an impossible operation of the mind. 
THE COURT: No, I'?1 overrule that objection. 
MR. FRIEDMAN: May we approach the bench on that, 
your Honor. 
THE COURT: Wo. 
A Only what I can remember. 
Q And was the testimony that you gave on the 


examination before trial on November 20, 1973, based only 


| upon your recollection? 


ae 
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A I think wnat I remember I told. 

Q How far did the container on which you were 
standing at the time of your accident move inboard? 

A i don't know. I found myself in the water. 

e Did you ever tell anyone that the cnmtainer on 


which you were standin: moved four to five feet inboard at 


the time of your accident? 


A I don't remember that. 


Q Cn November 20, 1973,paze 38, l*ne 15, were you 


asked this question and did you give this answer: 
"Q And then the container that you were 
standing on started to move towards the dock, too? 


"A Yes, moved towards -the hatch bow four 


or five feet." 
Were you asked that question and did you give that 
answer? 
A I don't remember that. 
MR. LEONARD: May I have a concession from counsel 
that question was asked and that answer was given? 
THE COURT: You are entitled to read any part 
of the plaintiff's deposition. Unless they correct you 
we will assume it is an accurate reading. 
MR. FRIEDMAN: Absclutely, your Honor. 
MR. LEONARD: Thank you, your Honor. 
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rd/1f£/115 Picinich-Cross 
Q Who is Mr. Nick Picinich? 
A That is my son-in-law. 
Does he speak Cerbo Croation, your language? 


MR. HELLER: she language is Croation Primorsky. 


THE COURT: Nick Picinich 1s your son-in-law 
or your son? 

ThE WITNESS: Son-in-law. 

MR. LEONARD: What language are you using? 

THE INTERPRETER: Croation with a dialect 
Primorsky. That is not pure Croation. That is not a 
literal language. 

MR. LEONARD: Would you ask the witness whethe - 
Nick Picinich speaks that dialect? 

A He speaks a little because he was a very small 
child when he first arrived here. 

Q On the deposition did not Nick Picinich assist 
you 1n your understanding of the questions that were being 
asked? 

A I don't remember that. 

Q Where was the container which was hooked up to 
the ship's fall at the time when the container on which you 
were standing moved? 

A It was just cleared the height of my container 
I was standing on. 
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rd/1f/116 Picinich-Cross 

Q The hatch at number 5 was between you and the 
shore, was it not? 

2 Yes. 

q@ And between the inboard -- I'm sorry, between 
the inshore side of the hatch and tne side of the vessel 
there was a space of about 20 feet, was there not? 


THE INTERPRETER: Between the container? 


Q Between the inshore side of the hatch and the 
inshore side of the ship there was an additional space of 
20 feet, was there not? 

MR. HELLER: I'm sorry, I don't understand the 


question. 


MR. LEONARD: I don't think I can be much clearer 
than that. 
THE COURT: In other words, you have the otner 
side of the hatch. From that point to the other bulwark 
that is by the pier. That is wnat he is asking about. 
A Yes, I think so. 
Q And between the inshore bulwark of the ship 
and the pier there was a space where there was some water, 
was there not? 
A Yes. 


Q Did you ever tell anyone that at the time that 


your container moved, the container which was in the air 


4 
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was halfway between the snip and the dock? 

f I don't remember that. 

i On November 20, 1973, were you asked this ques- 
tion and did you give this answer -- 

THE COURT: Now, look. This is his deposition. 
You can read it. Apparently it doesn't help very much to 
ask him if he ever told somebody something. If you want to 
read his deposition, you can do it now. Why don't you 
just read it. 

MR. LEONARD: All right, your Honor. 

r« The container that was being removed by 
the gang was completely out of its slot space; is that 
correct? 

"A Yes, it was halfway towards the dock, 


movin; halfway toward the dock." 


a Now, Mr. Picinich, when you first went up on top 


of a container, you told Mr. Heller and Mr. Kain that you 
used a ladder; is that not so? 

A Yes. 

Q Where did you place the ladder so as to get up 
onto that first container? 

A I don't kriow where they put that ladder. 
There were those two longshoremen who were on the deck, 


their duty is to move or remove those ladders. 


ii? 
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S When you were on the ladder, where was the 
ladder? 

A That was against that container what was being 
removed later on. 

Q And where was the base of the ladder placed when 
you werem it? 

A Now I really don't remember. Was that besed 
on the deck or on that first container down, the bottom one? 

Q After you and your partner hooked up the first 
container, did you go down the ladder then? 

A No. 

MR. HEL >: Your Honor, wasn't there some kind 

of agreement that the third party defeidant wouldn't zo over 
the same grounds as the defendant? 


THE COURT: I don't think he is. I will allow 


No. 
The answer is what? 
The answer is no. 


Q After the first contai:er had bee:: hooked up 


to the ship's fall did anyone give a signal to the winchman? 


A I don't know that. 
C Do you know whether or not you gave a signal to 


the winchman to lift that container? 


4 4 
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rd/1f/119 Picinich-Cross 
No. 
Did your partner -- 
No, no. 
Q Did your partner give a siznal to the winchman 
to 11ft? 
A I don't mow. I didn't see him. 
a) When did the weddinz occur which you misse 
Would you give me the date of the wedding et 
at which you were not present? 
A I don't remember the date. 
Q Would you tell me the year of the weddins which 
you missed? 
A It was maybe a month azo now. There were more 
weddings I didn't attend. 
Q When wes the christening that you didn't make, 
Mr. Picinich? 
A That was after the accident. 
Q When? 
Two, three years ago. 
On the day of your accident was it raininz? 


I don't remember. 


At the time of your accident was the ship rocking? 


I don't know that. 
At the time of your accident was the water calm or 
i 
a 
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rd/1f/119a Picinich-Cross 
rough, do you know? 
A I think when I looked down from those containers 
1t seems to me it was calm. 
MR. LEONARD. No further questions, your Honor. 
MR. HELLEK: No redirect, your Honor. 


THE COURT: All right, Mr. Picinich, you may step 
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Binich rd/1f/120 Morich-Direct 


iv. 5357 
gee Griesa LFTERNOON SESSION 


a JOHN BOR ICH, called as a witness o:: behalf 
of the Plaintiff, after being duly sworn, testified 
throuch the interpreter az follows: 

THE COURT: Ms. Rakijas, you are going to 
translate again? 
THE INTERPRETER: Yes. 
THE COURT: You have talked to this witness? 
THE INTERPRETER: Yes. 
THE COURT: And he speaks the same language? 
THE INTERPRETER: The same. 
DIRECT EXAMINATION 
BY MR. HELLER: 


MR. KAIN: Before we commence, may we inquire 


whether this witness speaks Enzlish at all or whether he 


has any proficiency in English? 


THE COURT: Mr. Morich, do you speak English at 


THE WITNESS: JI understand but I am not able to 


THE COURT: Well, we have nad the witness sworn 
but it is about an hour twenty minutes since we came l .ck 
from lunck. I think we will take our break now. 


Tell the witness we will take a short recess. 
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rd/1f/12l Morich-Direct 
(Recess ) 
(In open court - jury present) 
JOHN MOR IC 8, resumed. 
DIRECT EXAMINATION 
BY MR. HELLER: 
© Mr. Morich, where and when were you born? 
A In Susak, 31 July, 1920. 
Q And that place you named, does that have an 
Italian name, too? 
A The Italian name is Sansezo. 
Q Now it is Yugoslavia? 
A Yes, Yuscoslavia. 
Q What is your occupation now? 
Lonzshoreman. 
And what kind of job do you do in the longshore 
you the gang boss, driver or holdman? 
I'm a holdman. 
When did you come to the United States? 
A ‘63, in '6 


Q Now, in addition to Croation, which you are 


speaking now, doyou. speak another language besides Croation? 


A Croation and Italian. 
Which one do you speak better, by the way? 


The same, about the same, Croation and Italian. 
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Q Now, when you came to the United States, did 
you 50 to school in the United States? 

A No. 

Q And where do you live? What town do you live? 

A Jersey City. 

Q And do you know any other people with the same 
name as you? 

Yes. 


Now, are you a member of a regular longshore 


Yes. 
Back in July, 1971, were you a member of a 
rezular sang, July 12th? 
A No. 
Q Did you 20 to work July i2, "71, on pier Be 
A Yes. 
Q By the way, you came here today pursuant to 
subpoena, Gidn't you? 
A Yes. 
Q Back on Jt.ly 12, '71, you weren't a member of a 
regular ganz. Did you know Mr. Picinich, Anton Picinich? 
A No. 
C Now, on July 12, '71l, were you assi;zned to work 


in Santoro's --ang? 
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rd/1t'/123 Morich-Direct 

MR. KAIN: May I ask a direction from the 
Court to stop leading the witness? 

THE COURT: At this point I will overrule the 
objection. 

THE INTERPRETER: May I hear the question? 


Were you assigned to work in Santoro's gang on 


The stevedore company assigned me to that ship. 

Did you use the word "bi-state"? 

Bi-state. 

THE COURT: I don't know where we are because 
there has been some confusicn. 

MR. HELLER: Can I clear *t up, your Honor? 


THE COURT: Yes. 


New Jersey hiring hall and it was there youmtained the job? 


Q When you say "bi-state," you mean the New York, | 
| 


A In Hoboken. 
THE COURT: The thing that confused me, did he 
say he had been assigned to Santoro's gang or not? 
MR. HELLER: Yes, he did, from the bi-state. 
When he says bi-state he means the New York-New Jersey 
hiring -- 
THE COURT: Why don't I just ask. 


Mr. Morich, I didn't understand. Were you 
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assizned to Santoro's zang? 
THE WITNESS: Yes, day to 
Q And did you receive the job i. che bi-state 
hiring hall in Hoboken? 
A Stevedore from the pier. 
Q And when you went to the pier ,ou went to 
Mr. Santoro's gang; is that right? 
A Yes. 
Q Now, what shi 4aS at the dock, pier B? 
Viking. 
Is that tre Concordia Viking? 
A Concordia *ikinz 
c And which side of the pier was it on? 
on the scith side of the piers or the sid: closest to the 
bridge, the north side? Tell us which siae 
A Co the south. 
Q Wher you came to the pier, what time was it 
approximately? 
A Five minutes after wnat? 
Q What job did Mr. Santoro assign to you? 


A We had to discharge the containers. 


Q And wheie were these containers, near what hatch 


on the Concordia Viking? 


A They were on the left side, on the south side. 


i>} ge 
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rd/if/125 Morich-Direct 

Q Is that the side of the ship closest to the 
water as distinguished to the side that is mocred against 
the dock? 

ry Near the water. 

Q Now, can you tell us, when you went cn board this 
ship on the left side of the pier how many containers were 
there standing on the left side of the ship; that is, how 
many containers were there on tne left side where you 
were assigned to work? 

A They were eight. 

Q Were they empty or full? 

A Empty. 

Q Now, can you tell us tow they were arranged 
stacked? 


A They were four by four and they were two on each 


c And were tney spread apart or grouped altozgether 
in an oblong? 

A They were close to each other. 

C And can you give us the dimensions of the 
approximate group altogether? 

A 20 plus 20, that was 40 feet. I don't know the 
right size. They were around 40 feet because each container 


is 20 feet long. 


A 
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rd/1f/126 Morich-Direct 

© how wide were they between the hatch and the 
bulwark? 

THE INTERPRETER: What? 

Q How much space did they occupy between the hatch 
coaming and the bulwark? 

p Three to four feet. 

Q Three to four feet, is that the width of all 
the containers between the hatch and the bulwark? 

A They were three, four feet away from one side 
and three or four feet away from the other side. 

Q You said they were stacked two containers 
high; *3 that correct? 

A Yes. 

Q Now, were you assigned in any way to climb on the 
containers or did you do your work on the main deck? 

A Two went up the container but two of us 
stayed down. 

Q When you say down, you mean on the main deck? 

) Yes, on the deck. 

Q Now, when you saw those containers, did you 


notice anything unusual about them? 


A I saw those containers stacked on each other. 


Q Was there anything on these containers that you 
usuaily -- strike that. 
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Was anything missing “rom these containers that 
you usually see? 

MR. LEONARD: I object, your Honor. We have 
had a question ard an answer and I think counsel i: trying 


to vary the import of the answer and clearly leading the 


witness. 

THE COURT: Well, t don't think so. 4t is a 
little bit lead’ng in away. I don'ts know any other form 
to ask it in. I don't think the first question about some- 
thing unusual is the end of the line. 

Proceed. 

Get in your words. 

MR. HELLER: fay I nave the question back? 

A They had to be tied, they had to te tied up 
together but they were not. 

Q Well, tell us why they weren't tightened? Do 
you mean tizght or tied? I don't understand. 

A The lashing, the wires around, they were not on 
those containers. 

Q How about any stacking device? 

MR. LEONARD: Your Honor, this is clearly leading. 


Mr. Heller might as well testify. 


or not a specific thing was on there, you ask it. - Ask him 
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rd/1f/128 Morich-Direct 
whethe or not it was there. 

Q Can you tell us whether or not there were an; 
shoes on this container? 


A No. 


Q Were there or weren't there shoes on the oe 


THE COURT: he says there weren't. 

Q Now, you said two men went up on the container. 
Which container did they cli:b up on? 

A That one close to the aft, the aft container. 

C And how high did they have to climb to get on 
top of the container? 

They went up on the ladder. 

Q How high, how many feet? 

A Each -ontainer is around six feet high. That 
means twice as much. That is approximate. Those containers 
were eizht feet high each. 

A And how many containers hish did he have to climb 


to reach the top? 


A Two, two. 

Q Now, did you have the occasion to observe these 
men while they worked on top of the container? 

A Yes. 

Q find was one of the men Anton Picinich? 


A Yes, Anton Picinich. 


ac. 
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Q What did he and the other man do on the inshore 
container close to the hatch? 

A That was the one who went up first. 

What did they do when they got on top of the 
container? 

They tried t= attach those hooks on the container. 

And did they attach the hooks? 

Yes. 

Q Now, ofter they attached the hooks, what did they 
do? More specifically, what did Mr. Picinich, Anton 
Picinich do? 

A They stepped on the next container. 

Q Is that the one offshore? 

A Yes. 

Q Now, did the other man stay with Mr. Picinich 
or did he leave? What did he do? 

A He stepped on the next container, too. 

Q Then what did the two men do, that is, Mr. 
Picinich and the other man? 

A When that container, they were on before was 
lifted, then that container that was Mr. Picinich on 
Slid in its space and Mr. Picinich fell into the water. 

Q What happened to him after he fell into the water? 


Did you see him or tell us” Did you see what happened to Mr. 


[> 
129 
SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. — 791-1020 
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Picnich? 

A Yes, I saw him fall into the water. And I saw 
the container slid into that empty space. 

Q Now, how far were you from the container when 
you saw this? 

A I was five to six feet away. A long time has 
past. I don't know how many feet I was away but I was 
about that distance away. 

Q Were there any shoes locking the bottom containers 
to the deck of the ship? 

A YO. 

MR. HELLER: No further questions. 
THE COURT: Mr. Kain. 

CROSS EXAMINATION 

EY MR. KAIN: 

© Mr. Morich, what is your waterfront number? 

A 71967. 

Q And what is your Social Security number? 

A I don't know that. I have to see. 

Q Will you let the interpreter have it, please. 

A That is 112-36-7510. 

Q Have you, Mr. Morich, been represented at any time 
by either Mr. Heller or Mr. Friedman or anybody in their 


offices? 
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rd/1f/131 Morich-Cross 
A Yes, I saw him Friday. 
Q Is Mr. Heller the one you are referring to? 
MR. HELLER: I don't think he understood the 
question. He asked him was he ever represented by me? 
I will say for the record I never represented Mr. Morich. 
MR. KAIN: If your Honor please -- 
THE COURT: Please sit down, Mr. Heller. 


Go ahead. Mr. Kain. 


(Question read) 


A YeSng 
Q Has Mr. Heller ever been your lawyer in a case 
of your own? 


A Never. I was never in the lawyer's office at 


Do you know Mr. Anton Picinich, the plaintiff 
case? 
MR. HELLER: Your Honor, it is ambiguous as to 
time. That is my objection. 
THE COURT: It is not. Objection overruled. 
A Naturally I see him on the bi-state, I see him 
on the work. 
Q Do you sometimes see him on the piers? 
A When we work? 
Q Yes, when you work. 
134 


SOUTHERN DISTRICT COURT REPOKTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.Y. — 791-1020 


rd/1f/132 ‘ich-Cross 

A Yes. Not every day. Because we work sometimes 
in Brooklyn, sometimes in Hoboken. 

Q And did you.work with Mr. Picinich before July 
12, 19717 

A We didn't work together but we worked on pier C. 

Q Ana you belong to the same union; is that so? 

A I have Locsl 2. I am not sure what he has. I'm 
not sure. 

Q You never saw Mr. Picinich in the unionmll? 


THE INTERPRETER: I didn't hear that. 


Q You never saw Mr. Picinich in the union hall 


or local's union hall? 

A I see him on the bi-state, I see him on the work. 

Q Now, how long after this acrident of July 12, 
1971, did you see Mr. Picinich? 

i I didn't see himat home. I saw him oniy when 
he start to work again on the bi-state. 

Q And how long after this accident of July 12, 
1971, did you talk to anybody about the accident? 

A No, I didn't talk to anybody. Oniy when the 
lawyer ask m2 wht happened I told him what happened. 

Q And that was last Friday? 

Yes. 


Is 1t your testimony that you talked to nobody 
Hy ¢, 
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atout this seotawat on July 12, 1971, until last Friday? 

A Yes. When the lawyer ask me how did it happen 
and did I see what happened. 

: Q How did you happen to go to Mr. Heller's 
office? Did somebody ask you to come in? 

MR. HELLER: Objection. He never testified 
he went to my office. He is paraphrasing testimony or 
what he thinks is testimony which is not on tie wangee: 

THE COURT:. It is not of any consequence. He 
saidhe saw you. 

MR. HELLER: I served him a subpoena in his home. 
He never testified he went to my office. 

MR. KAIN: I will rephrase the question. 

THE COURT: It is of no consequence. 

Q Where did you sa Mr. Heller last Friday? 

A He came to my home, gave me that paper. And 
he ask me then what happened and he ask me to come to his 
office. 

Q To come to his office? Did he give you a subpoena 
at the time he came <o your home’ 


A Yes. 


e Did he give you money at the time he gave you a 


subpoena? 
A He gave me $10 for the fare to come to New York. 
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rd/1f/134 Morich-Cross 
Q That is what he gave you, $10 for a subpoena fee? 


A yes. 


Q I think you told Mr. Heller that you came to the 


United States in 1963; is that correct? 
A yes. 
Q Have you worked as a longshoreman since you came 
to the United States exclusively? 
A I had two jobs at that time in '63. I worked 
in a restaurant nighttime and as alongshoreman daytime. 
Q And how long have you worked as a longshoreman, 
since when? 
a I don't remember the date when I started to work 
but I know it was in '63. 
Q 1963 vou werked steadily as a longshoreman? 
A (In English) No steadily. 
Q I see. 
I didn't work steadily. 
What type of work did you do in Yugoslavia? 
I was a seaman. 
Did you sail aboard ship as a seaman? 
Yes. 


And did you sail in the deck department as a sea~ 


No, I was the motorman. They were small boats 


6 ? 
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that were four wagons, which is the sive. 

Q You sailed in the engine room; is that correct? 

A Yes, in engine room. 

Q On July 12, 1971, the day of this accident, were 
you notified by the dispatcher at the hiring hall to report 
to pier B at eight o'clock? 

A Yes. 

a. And that was at eisht o'clock that he sent you 
down to pier B. 

A Yes. 

Q What time did you get down to pier B? 

A That was immediately after. That was from bi-stat 
I walked to -- 

You walked down from the hiring hall to the pier? 
Yes. It is very close. 

And how long did that take you approximately? 
Not even five minutes. 

Q When you got to pier B, did you check in with 
the stevedore, the timekeeper? 


A Yes, I have to report to them to have them assign 


where to go. 


C And at that time they assigned you to number five 


hatch on the Concordia Viking; is that correct? 
f Yes, number five. With Mike Santoro. 

eas 
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Q When you got on bord the ship, did you report 
to Mike Santoro? 

f Oh, yes. 

€ And what did he tell you? 

A When Iask him where to go, he told me to go 
on that side, south side and to do that discharging. 

@ Now, when you got to number five, was the hatch 
closed? 

A Yes, closed. 

Q Were there containers on deck next to the pier 
at number five hatch? 

A No, they were not toward the pier. They werem 
the south side. 

Q Well, when you went to sea, Mr. Morich, did you 
become familiar with the terms port and starboard? 

A No. 

MR. LEONARD: Your Honor, I am afraid that the 
difficulty in translation is not with the witness but the 
interpreter who apparently does not know the Croation 
word for port and starboard. It doesn't do to ask the witnes 


if he knows port or starboard unless she knows it in Croation 


Does this interpreter know what the Croation terns 


are for port and starboard? 
THE INTERPRETER: I have to admit I haven't heard 
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those terms. 

Q When you came on that ship for the first time 
that morning and went to number five hatch, were there 
containers on deck at number five hatch on the side of the 
deck nearest to the pier, the inshore side of the ship? 


A I don't remember. If I tell you I would lie. 


But he told me to go on the other, on the south side. 


C Well, Mr. Morich, you came on board tnis ship 
from the inshore side, the pier side, did you not? 

A Yes. 

Q And you came up a gangway about midships at 
the deck house of the ship, did you not? 

A Yes. 

Q Now, how did you go back to number five hatch? 

ry I went along the left side toward the stern. 

Q You went along the side nearest to the pier? 

A No. That was close to the pier on the left side. 

Q Mr. Morich, when you say the left side, do you 
mean the side furtherest away from the pier or the side next 
to the pier? 

A They were next to the pier, next to those con- 
tainers, off those containers. 

Q You came down along the side next to the pier, 


4s that rizht, and going aft to number five hatch? 
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A Yes. 

Q And in doing that didn't you pass containers on 
deck at number four hatch? 

& Yes. 

© And when you got to number five hatch didn't you 
have to cross over to the offshore side, the side furthk» rest 
away from the pier? 

A Then I went alongside of those containers. 

Q My question is when you got to number five did 


you notice any containers, these 20 foot by eight foot 


by eight foot containers on the side of the deck at number 


five hatch nearest the pier? 

A I don't remember on that side but I remember 
those on the other side. 

Q You only remember that there were containers on 
the side offshore of the one furtherest away from the pier; 
is that correct? 

A Yes. The left side on the south side. 

Q Before you worked aboard the Concordia Viking 
on July 12, 1971, had you worked on other dry cargo ships 
like the Concordia Viking? 

A Oh, yes. 

Q And ha@ you on occasions when you worked on ships 


of this type loaded or discharged containers from the deck? 
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A Yes. 

Q And isn't it true, Mr. Morich, that dry cargo 
ships have no fittings for stacking plates or shoes on 
the decks? 

A Most of them don't have them. 

Q Have you ever worked on a container ship? 

A Not on those container ships. I didn't work on 
container ships but I worked on export ship. 7 

Q Have you worked aboard any export container ships? 

A Yes. That was on pier C, we have the gang there. 

Q Those were ships that carried just containers; 
is vhat correct? 

A No. They are mostly containers but not only 
containers. 

Q They carried some cargo and some containers? 

A Yes, loose and containers. 

Q And you had never worked on a ship that carried 
just containers; is that right? ; 

A I worked only for one day on that kind of ship 


but I wasm the dock. 


c When you got back to number five hatch on July 


12, 1971, were there three othe men already there or did 


all of you come back at the same time? 
A Some of them were me, some of them came after. 
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Q Now, when you came back you came by gourserti is 
that right? 

A Yes. 


Q When you got back there were there any lashings 


secured on any of these containers? 


A I don't know who took them away but they were 


Q There weren't any turn buckles affixed to these 
lashings at that time, were there? 

MR. HELLER: Your Honor, may I object? 

THE COURT: Just a moment. 

Don't translate yet, there is an objection. 

MR. HELLER: What is the import or purpose of 
the line of questioning, vour Honor? He has gone over it 
once, I think, today, turn buckles on containers? 

THE COURT: I won't sustain that. I was a little 
confused by the question. I thought he said there were no 
lashings and then you asked him were there any turn kuckles 
on the lashings, so I got a little confused. 

MR. KAIN: I will rephrase it, if your Honor 
please. 

Q Do you know what turn buckles are, Mr. Morich? 
A Yes, Ido. You tie them together. They were 


off when we came. 
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Q When you got ~ac« to number five hatch on the 
morning of July 12, 1911, ‘¢7e there any turn buckles 


connected to any of the lashing wires in the area? 


A Somebody must have took them off. I didn't see 


They weren't there when you got there; right? 
I don't know who did it but I didn’t. 


Were there any lashing wires anywhere in the 


On one side they were on the deck. On the other 
side they were hanging. They were not tight. They 
were loose. 
THE COURT: Can I hear the question and answer? 
(Question and answer read) 

*) When you say they were on the deck, Mr. Morich, 
do you mean they were pulled down physically and put on the 
deck; is that what you mean? 

A Yes. we stepped over them. 

Q When you got back there, did you get any instructi 
as to what you were to do? 


MR. HELLER: Objection, your Honor. He answered 


that question before when he testified, in esponse to Mr. 


Kain's question, that Mr. Santoro told him to go over -- 
THE COURT: That is just a general question. I 
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assume this is asking for more specific instructions; right? 
MR. KAIN: I want to know when he got back there 

physically was he given any further instructions of what 


to da. 


THE COURT: You ask that question. That is a 


little bit more precise. 

Q When you got back to number five hatch that morning, 
Mr. Morich, were you given any further instructions as to 
what you were to do at the hatch? 

A I knew@ly when we finish with containers we 
have to go down to the hold. 

© Well, what, if anything, did you do from the time 
you got back to number five hatch that morning to the time 
of Mr. Picinich's accident? 

A I was watching those two men attach those hooks 
on that container. Then I noticed that that one conteimr 
slid and a man fell into the water. 

Q My question is, Mr. Morich, did you, yourself, 
do anything from the time you got back tO number five hatch 
and the time of Mr. Picnich's accident? 

A Nothing. Those two were hooking or attaching 
those hooks up there and two of us were watching them. 

¢ Did you watch them as they attached the hooks? 

A Y-s, I can see. 
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Q Could you tell me how they did it? 
a They attach first one hook and then attach the 
other hook and then the second man did the same thing. 
Q With the hooks attached by these two men into 
the side of the corner castings on these containers? 
A No, from the top. 
¢ From the top; is that correct, sir? 
THE COURT: He said from the top. 
Yes. 
THE COURT: Let's go on. 
Were you in court yesterday? 
A Yes. 
Q Now, you said to Mr. Heller just a few minutes 
ago that these were empty containers; is that correct? 
A Yes, empty. 
Q What indicated to you that they were empty? 
A If they were not empty they couldn't be lifted, 
they couldn't be raised by those winches. 
Were the containers raised by booms? 
Yes, winch and boom. 
And how many booms were used to raise the crate 
One boom. 
One boom. Which boom was 


That one, up and down. 


4 ©, 
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q& And how about, where was the cargo fall secured 
on the pier? 
THE INTERPRETSR: I'm sorry, I didn't hear? 
Where was the cargo fall securedm the pier? 
MR. HELLER: Your Honor, he didn't say the carzo 
fall was secured anywhere. 


THE COURT. I'll overrule that objection. 


MR. HELLER: He is paraphrasing something that 


wasn't said. 
KAIN: I will rephrase it. 
Oreof tne cargo falls secured on the pier? 
That wasn't a boom there. Bia wire — 
attacned there and it was moved by the winch ar was pulling 
the container on the other side. 
Q Is that a house fall? 
A Burton, that is the one that pulls toward the 
pier. 
Q While you were in th- courthouse yesterday did 
anybody discuss with you how these booms were rigged? 
A No, nobody talked to me yesterday. But I 
work with those booms for ten years now. More than ten years 
now. 


Q At which end of the hatch were the booms, can 


you tell me? 
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A On the left side, that one what was up and down, 
Q Were they at the back end of the hatch, at the 
front end of the hatch or at both ends of the hatch? 


A It was fixed just like this and it takes the 


container just like that. 


Q No. My. question is if you recall, Mr. Morich, 
were there cargo booms at both ends of number five hatch 
or just at the forward end or just at the after end? 

A In the middle of the hatch. 

Q In the middle of the hatch? 

Let me rephrase the question. 

Zt ene Cixed to -- 

I'm not asking you where the head of the boom 
was. Not the top end but where was the bottom end of the 
boom. 

is That was on the left side. On the side where 
the containers were. 

q Was it at the forward end of the hatch, the 
back end of the hatch or were there booms at both ends of 
the hatch? 

A That boom was fixed to be right in the middle 
of that hatch. 

Q Where was the bottom of the boom faced that you 


are talking about? 
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A You cai; move it a little bit forward. I don't 
know for sure how wasit fixed. 

Q Well, let me rephrase the question. How many boom 
were there, ship's cargo booms at the number five hatch? 

THE COURT: Really, we are not getting anywhere. 

I think you have aske? these questions. I don't think you 
have gotten the information but I don't think we can just keep 
on. I think that is where it has to stand and you will 
have to get the information from your own people. I assume 
they have photographs. But it is perfectly apparent to me, 
and to the jury I'm sure, that this witness isn't giving 
you the answers to these questions. Whatever 
reason that is, the jury can draw their conclusions. Now 
let's go to something else. 

© When you got back to number five, was there 
dunnage underneath the bottom containers on the offshore 
side? 

MR. HELLER: At whet time, your Honor? I am 

objecting to the question as ambiguous. 


THE COURT: What time could it possibly be? 


July 12, 1971, at 8:05 in the morning. 


a Yes. When they took that container up, when it 
was raised we saw the durnage underneath. 


Q That is the one that was raised, but I am talking 
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about the ones that were on deck, the bottom ones. 
A That I don't remember. 
Q But you do remember that t:2 container that 
was raised had dunnage underneath it; is that correct? 
THE COURT: He said that. Now, look, Mr. Kain, 
we have a witness. I think we ought to finish him today. 
I am sure you can finish him. I doubt if there is very 
much more and let's get him over with. 
MR. KAIN: ..All. right, your H.nor. 
Q At the time of Mr. Picinich's accident, were you 
watching Mr. Picinich? 
A Yes. I saw the container sliding and him falling 
into the water. 
Q At the time you were watching him and his accident 
occurred, what was Mr. Picinich doing? 
A He went up the containers and he attached those 
hooks on the containers. 
THE COURT: Lock, I want you to listen very 
carefully to Mr. Kain's question. 
I want you to translate this. 
THE INTERPRETER: I did, your Honor. 


THE COURT: I want you to translate what I just 


THE INTERPRETER: I'm sorry, I thought you were 


- 
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talking to me. 
THE COURT: No. 
THE COURT: And if you do that you can finish 
this afternoon and get back home and to work, and so frth. 
Now you rephrase your question and be just as 
precise as you can, Mr. Kain. 

Q At the exact time of Mr. Picinich's accident, 
what, if anything, did you see him doing? 

5 z saw him attach those hooks. Then I saw him 
step on the next container. And the moment the container 
was raised and I saw that container Mr. Picinich was standing 
on sid in that empty space and saw him falling into water. 

Q As the time he actually fell, was he doing any- 
thing or was he just standing on the next container? 

A I saw him fall. 

Q You are not answering my question. At the tine 
you saw him fall was he doing anything at all or was he 
just standing on the next container to the one being raised? 

MR. FRIEDMAN: May I suggest that Mr. Kain say 
just before the fall and maybe we will get to the point. 
THE COURT: I think that is a good suggestion. 


Mr. Morich, what Mr. Kain is asking you is this: 


just right before he fell, was he standing on the container, 


was he pulling a wire? What was he doing? 
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THE WITNESS: He was standing on that container. 

Q The container on which he was standing you say 
slid inboard toward the hatch; is that correct? 

A Yes. 

Q And about how far did it slide in towards the 
hatch? 

A Around five to six feet. 

Q Five to six feet. 

Now, before this container slid in toward the 
hatch, the one on which Mr. Picinich was standing, did the 
container which was being hoisted from inboard of that 
container, was that raised all the wayup above the level 
of the container that moved in towards the hatch? 

A Yes, that container was up when this one slid. 

Q If I understand you correctly, it was up above 
the top of the sixteen feet on which My. Picinich was 
standing; is that correct? 

A Yes. 

Q Do you know what the term "high lining" means, 
Mr. Morich? 

May I ask for a yes or no answer to that, your 
Honor, whether he knows what the term means. 


A No, I don't know. 


THE COURT: Ms. Raikjas, are you giving him the 
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term "high lining" in English or do you know a Croation 
word for that? 
THE INTERPRETER: I use both because he is 
familiar more with English expression than with Yugoslavian. 
THE COURT: Anyway, they both were used and the 
answer is no. 
Q When Mr. Picinich fell over the side, did he 
fall head first? 
It locked like he was propelled to that water. 


My question is did he fall head first over the 


I really don't know how. 

Do you, Mr. Morich, have any personal knowledge 
as to what caused this container upon which Mr. Picinich 
was standing to move five or six feet in towards the hatch? 

A I really don't know. I really don't know how. 
I saw it slide but I don't know how. 

Q - Did you see Mr. Picinich hit the water? 

A Later onwnen he came up, when he bobbed up. 

Q Did somebody throw Mr. Picinich a life ring 
with a piece of line attached to it? 


Yes. I saw him hanging on that. 


Do you know who threw the line and the life ring 


eg 
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A I really don't. 

Q Did you see Mr. Picinich towed around the stern 
of p and over to the side of the pier? 

I saw him just partly. I didn't see how he 

was pulled later on. 

Q But you did see him in the water holding on to a 
life ring; is that correct? 

A Yes. I don't know how he was holding on but I 
saw him there with that ring. 


Q Did you see him climb from the water onto the 


A No. 
Q cid you see him walk from the pier to the time- 
keeper's office? 

MR. HELLER: Objection. There is no testimony 
the plaintiff walked from the pier to the timekeeper's 
office. 

MR. KAIN: I am asking if he saw him, your Honor, 
please. 

THE COURT: No assumption in the question. It 1s 
just a question of whether or not. 

A No, no. I was on the ship. 
Q Yo didn't see Mr. Picinich any more that day? 


No. 


A 
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4) And you didn't see him again until he returned 
to work after his accident; is that right? 

A Yes, I saw him on the bi-state. 

Q When did you first find out that Mr. Picinich 
had a lawsuit? 

A When the lawyer asked me to come over here, then 
I heard. 

Q That was last Friday, was it? 

A Yes. 

MR. HELLER: Your Ho-or, we went over this ground 


again and again and again. 


THE COURT: Yes. I think Mr. Kain is finished. 


MR. KAIN: I have one more question, if your 
Honor please. 
Q Do you know who Mr. Picinich's partner was on 
the day of this accident? 
A We were eight of us. I really don't know which 
one was up there. 
MR. KAIN: That is all. 
THE COURT: Anything, Mr. Leonard? 
MR. LEONARD: Very few questions. 
CROSS EXAMINATION 
BY MR. LEONARD: 


@ After the container slid, did it come to rest 
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partly on the inshore container and partly on the offshore 
container? 
A Yes, on the other. 
Q Did you go on that container after Mr. Picinich 
fell in the water? 
A Oh, no, I didn't want to go there. 
Q Did anyone go on top of that container after 
Mr. Picinich fell in the water? 
ry There were two of them. 
THE INTERPRETER: Off the record. I'm afraid he 
didn't understand the question. May I repeat once more? 
MR. LEONARD: Please do. 
Yes, they went up. 
Two longshoremen? 
A Two. 
Q Did they hook the hooks from the cargo wire into 
the sides of the container? 
A Yes, they did. 
Q And did the winch then lift up the container 
from where it was? 
A Yes, they took it on the pier. 
Onto the pier? 
Yes. 


So that that container from which Mr. Picinich 
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fell went from its nosition of rest onto the pier 
directly; is that so? 


A Yes, they attached those hooks and they took it 


LEOWARD: No further questions. 

COURT: Mr. il¢ller, have you any? 

HELLER: No further questions. 

COURT: You are excused, Mr. Morich. 
(Witness excused) 

THE COURT: We are adjourned until ten o'clock 


Onto the pier. 


tomorrow and don't discuss the case tonight in any way. 
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ANTON PICINICH 
vs. 


CHRISTIAN HAALAND & BOISE-GRIFFIN 
STEAMSHIP COMPANY, INC. 


71Civ. 
SKIBS A/S SAMUEL BAKKE 
vs. 
JOHN W. MC GRATH CORPORATION 


October 8, 1975 


WILLIAM CHESTER ASH, called as 
a witness on behalf of the Plaintiff, after being 
duly sworn, testified as follows: 

DIRECT EXAMINATION 

BY MR. HELLER: 

Q Sir, what is your occupation? 


A I'm a marine consultant. 


Do you hold any license? 


Yes, I do. 

@ What is the scope of the license you hold? 

A I hold the license as master, any ocean, any 
tonnage under the American flag. 

Q And does that allow you to command any ship, any 
American ship, any tonnage? 

A Yes. Merchant vessel. 
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C Now, cén you give us a brief resume of your 
maritime backzround, experience and training in the maritime 
industry? 

A I started =oinz to sea in 1927 as an ordinary 
seaman. After one year experience I was examined snd rated 
an ablebodied seaman as to my knowledge of the duties of 
seamanship by the Bureau of Marine Inspection and Navigation, 
which has since been absorbed into the Coast Guard. 

I continued sailing for the next four and a half 
years as an ablebodied seaman, and in 1932 I sat for my 
first license as a third mate, any ocean, any tonnaze, any 
ship. 

After experience as a third mate, in 1935 I 
got my license as a second mate. 

I continued sailinz as 2 third and second mate 
in 1937, and at that time I was examined and received my 
license as a chief mate, any ocean, any tonnage. 

I continued sailing. On May 1, 1939, I received 
my first issue of license of master, any tonnage, any ocean. 

This was all while I was sailing with the State 


Steamship Company of Portland, or gone on their Transpacific 


passenger vessels and their 4ntercoastal freight vessels. 


In 1940 I was forced ashore by the neutrality law 


because the company had to reduce their fleet from 33 ships 
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to eight ships and I didn't have even enough seniority for 

a third mate's job. I got a position in New York with the 

board of education, the maritime trade department in their 

Metropolitan Vocational High School as an instructor, deck. 
I was later promoted to senior teacher in the 


ship building trade school which was an annex of the Key 


Vocational High School in Staten Island, where we had a ship- 


yard with three floating dry docks and nineteen shops and 
1100 adults and adolescent students in all the shipyard trade 

When war was declared I requested a release to 
go back to sea, which was granted, and I made one voyage 
for my old company. At the termination of that voyaze z 
was requested by the war shipping administration to become 
an instructor in seamanship and navigation at the Merchant 
Marine Academy at Kings Point. I was subsequently appointed 
to executive officer, two of the largest candidate 
schools for merchant marine officers, the one at Fort London, 
Connecticut, and the one at Alameda, California. 

A period of illness ensued, released from active 
duty and came to shore. I was able to work for the American 
Foreign Steamship Corporation in New York as a port captain 
in charge of deck operations in a fleet that expanded from 
nine ships to 23 ships. 

Before the end of the war I ws able to return to 
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2 active sea duty and command an oceangoing vessel and sailed 
3 in convoy in both the Atlantic and Pacific. 
Subsequent to that I worked ashore as an indepen- 


dent marine surveyor, and then I went back to sea in '50 


and an official of the National Organization of Masters, 
Mates and Pilots and Officers Association. 

Feom 1950 to 1958 continuously I sailed as master 
for the Clifton Steamship Corporation and one of their 


subsidiary corporations. In 1958 I came ashore here in 


} 
after four years service as a part-time marine surveyor 
i 


New York for three years, working as a port relief officer 
and served in over a hundred different ships in relieving 
the regular ship's officers to zo home while the vessel 
was in port. And I was in charge of the ship. st of 
the time that I was aboard. 

Cargo operations, shifting, whatever it was. 
Then in 1961 I returned to sea with ine Na ailidiinia Steamship 
Company for one year in their North European and their Far 
East trade as a second officer, working under the supervision 
of the master and the chief officer. 

In 1962 I went with Marine Transport Lines of 
New York as a chief officer and was promoted to relief 
captain and then in 1963, early '64, regular captain in 


command of their vessels all in the ocean bulk trade. Tramping 
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all over the world and coastwise with nothing but bulk 
cargoes. During that period I also commanded a U.S.N.S. 
coastal crusader, a missile tracking vessel, for the Space 
program for almost a year. 
My last command was 4n 1968, which I relinquished 
in July when the vessel was due to be scrapped out in 
Taiwan. I returned home with the crew and went off the 
payroll in September of the same year with my accrued 
vacation and since then I have been working ashore continuous y 


aS @ marine surveyor, as a marine consultant. Mostly as a 


marine consultant and mostly for plaintiff's attorneys, 


occasionally for defendants. 

My work as a marine consultant occasionally 
required my presence in court to testify, as I am here 
toduy. 

I am doing that work almost continuously since 
1968, September. I am an affiliate of the Society of 
Naval Architects and Marine Engineers since 1944. I ama 
member of the Institute of Navigation since 1948. 

Q How old are you now, Captain? 

A I'll be 71 in December, I hope. 

Q Captain, in your teaching experience as well as 
your working ship officer's experience and master cf the 


United States Merchant Marine, have you had experience 
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carrying cargo on a ship's deck, more particularly large 


units such as tractors, trucks or containers? 


A A great deal of suth experience, particularly 


during the war when we haddeck loits on practically every 
ship going to any theater of war and I was responsible for 
the loading of many of them. Anu most of the East Coast 

and Gulf ports. Also in the ships I sailed in, intercoastal, 
west coast to east coat, we were never without a deck load. 
Also been a seaman as far back as 1931 carrying a hugh 

deck load of machinery from New York to Leningrad, to help 
them build their powe ‘ants. 

Q Captain, are there any stendard textbooks used 
aes a reference by ship's officers containing instructions 
on stowing and securing of large units of deck cargo such 
as containers, trucks, tractors? 

A Oh, yes. Practically any *ook on cargo installa- 
tion, cargo stowage has references to deck loads and their 
proper stowage and securing. Principlely one of the best 
is Marine Cargo Operations by Captain Saurbier, who is an 
outstanding and internationally known representative. That 
textbook is used at the Merchant Marine Academy. Captain 
Thomas' book on stowage, a British master, is an outstanding 
publication. Captain Ford, his Cargo Operations. There 


4s a Frenchman, Ga Roche. There must be at least a dozen well- 
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written textbooks, all of which have chapters and such 


about deck cargoes and a31 of which are an important part of 


the education of any deck officer. 

© Why ere ship's officers required to study the 
subject of deck cargo and cargo stowage? 

A Well, first of all, in order to get their license 
they are examined very extensively by their goverring bodies, 
classification groups, is eating American officers and 
British officers are examined by the board of trade and 
American officers by the Coast Guard on cargo handling and 
cargo stowage because it is their responsibility, from 
the time the cargo gets on the end or -the hook from the 
dock into the ship, all the time it is in the ship until 
it goes off the ship onto the dock. 

MR. KAIN: If your Honor se, I object to the 
ca; .in's testimony with respect to the ship's officers' 
responsibilities insofar as they are binding in this case 
or have reference in this case on the basis I stated to 
your Honor befrre, that there is a stevedoring contract 
between this shipowner and the contract stevedore that 
specifically sets forth the requirements and who is to be 
responsible for what. 

THE COURT: That ts a jury question. 


Incidentally, I think I will just rule, and f 
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aon't want to interrupt the flow of this, Mr. Heller, but 
I was looking at that question. I am going to overrule 


your objection. I am talking about the deposition of the 


master and the question, page 53 -- and excuse me, Captain 


Ash. I will take care of this now before I forget it. 

THE WITNESS: All right, your Honor. 

THE COURT: I think the question on line eight, 
"Who was in charge of safety, by the way, on this ship? 

* A Chief mate. 

"2 Chief officer? 

7h Chief officer. 

a * It is his job to examine deck cargo and 
other cargo to see that it is safe for seamen? 

"A Yes. 

Safe for longshoremen, also?" 

objected to that question; right, Mr. Kain? 

KAIN: Yes, your Honor. 

COURT: I think the captain of the ship ought 
to be permitted to testify on that. There is nothing to bar 
you from introducing other evidence or introducing a contract, 
but that is an admissible piece of evidence, what the captain 
of the ship says on that point. 

MR. KAIN: Will your Honor then read the captain's 


of the ship answer to it, as long as your Honor is overrulirg 
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my objection? 

THE COURT: Certainly. 

Just to save bane, the plaintiffs were proposing 
to read a question and answer and I reserved decision. The 
question was: 

"S Safe for longshoremen, also? 


"A Generally safe, yes." 


The word "conduct." I don't know what that 


Anyway, that takes care of that. 
Proceed, Mr. Heller. 
MR. FRIEDMAN: Judge, I think at page 54, the 


very next page the line -- 


MR. FRIEDMAN: Lines eight through fifteen simply 
make that clearer. 

THE COURT: Read it. 

MR. FRIEDMAN: 

"> Does the chief officer also inspect the 
vessel, cargo and other items ',/'h regard to safety directed 
towards other people than the crew? 

"A He has" -- 


MR. KAIN: Read already, if your Honor please, 
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without objection. 
MR. FRIEDMAN: Lines thirteen through 15 read? 
THE COURT: It doesn't hurt to repeat, just to 
save time. 
MR. FRIEDMAN: 


"A He has a crew on board he is responsible 


How about other people coming on board 
the ship? 


Generally. 


Do you make safety practices, general 
safety on board? 
"A Yes. 
"a Do you observe all these safety conventions? 
"A Yes, we try to." 


THE COURT: All right, that takes care of that 


Mr. Heller, please proceed. 
BY MR. HELLER: 
Q Captain, what does I.S.0. stand for? 
A I.S.0. 1s International Standardization Orzganizatigqn. 
It is a unit of the International Labor office which has 


set standards for various industries rezarding the use of 


equipment. 
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In the question of containers and container 


fittings, it was very urgent back in 1967 when they held 


their tirst meeting in Moscow, to set standards for containerg 
and container fittings because it was an intermodular unit 
that might be used on a ship, taken off a ship and put on 
the chassis of a truck or even put on a piggybezk train. 

If there were differences in fittings there would be nothing 


but confusion. So they standardized the fittings, the con- 


tainers themselves and the containers that were on the 
fittings. This, when you read, 1.S.0., they were first 
Promulgated by the American Standards Association, taken oe 
up by the fmerican Bureau of Shipping; then by the Ministry | : 
of Labor of England and then by the Lloyd's and then by the 
classification of other countries, Norwegian Veritas, 
the French Bureau Veritas. All of them accepted these 
as standards because everybody is getting into the cortainer 
business and there would be nothing bu. chaos if there 
weren't standards. 

TEE COURT: He just asked you what itis. Let's 
try to listen to Mr. Heller's question closely and limit 
your answer to his question and then we can make some 
progress. 

THE WITNESS: Yes, your Honor. 


When we say an I.S.0. standard 20 foot container, 
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does that only mean a 20 foot box? 

f It means a 20 foot length with an eight foot 
depth and an eight foot width as their overall, with certain 
inner construction, certain door construction and certain 
corner fittings constructions. 

i) Now, when you say corner fittings, what do you 
call these corner fittings on containers, on an I.S.0. 

20 foot container? 

A Well, there are different kinds of classifica- 
tions. There are locking devices, there are stacking 
devices and there are deck fittings. 

Q What are container stacking devices? 

A The stacking devices are when you want to make 
the container more than one high, is a fitting that goes 
between the two containers on each corner that have points 
on the bottom and on the top so that when they are landed 
together they interlock. Those are the stacking fittings. 

And between each height they have stacking 
fittings. 

Q In other words, if it is more than one container 
high. 

What do the stacking fittings do with regard as 
holding it as an integral rigid unit? 


& 


A Once the lashings are applied 
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strong rigid unit that won't move. Even difficult to move 
if yu take off the lashings, they will stay there in that 
position. 

Q By the way, do you have with you any examples 
of container stacking fittings? 

Bp Yes, I have. 

Q What are deck contai:.er fittings? 

A Well, the deck fittings is something welded to 
the deck or welded to-a rod that sits on the deck and is 
secured that will hold it rigid on the bottom. When the 


container is landed on the deck on all four corners, it 


sets on this fitting and it won't move forward or aft as 


long as it is welded down. 

Q Does that become part of carrying containers? 
In other words, there is a deck container fitting and 
container stacking fittings? 

A Yes. 

Q What is the effect of that, for example, at 
sea and in port? What does that do with the unit? 

L Well, it makes an integrated solid unit that 
won't slide or wobble as long as the ship is stable. Even 
if it does wobble it will hold the unit together until it 
is lifted off of those stacking fittings or deck fittings. 


Q Do you have with you some photographs of container 
es 
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stackings? 

MR. KAIN: If the captain is going to use any 
photographs or exhibits, may I ask before they are used they 
be marked fhr identification and shown to counsel so we have 
ar: opportunity to view them? 

THE COURT: Yes. 

(Plaintiff's Exhibit 5 marked for identification. ) 

(Plaintiff's Exhibit 6 marked for identification. ) 

MR. KAIN: May I see them? 

MR. HELLER: Yes (handing). 

( Pause ) 

THE WITNESS: I have some more. 

THE COURT: How many do you want to use, Mr. 
Heller? 

MR. HELLER: All of them, your Hunor., They 
are made by many manufacturers... 

(Plaintiff's Exhibit 7 marked for identification.) 

MR. KAIN: May we have a side bar? 


(At the side bar) 


THE COURT: All right. 


MR. KAIN: Your Honor, please, I cbject to the 
use of these in Captain Ash's testimony unless and until 
the foundation be laid. For example, Defendant's Exhibit 


7 for identification -- 
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THE COURT: Plaintiff's Exhibit. 

MR. KAIN: I'm sorry, Plaintiff's Exhibit 7 for 
identification, as I apprehend it, it refers to various 
cargo handling gear. It also shows illustrations of 
container ships with similar fittings and this type of 
arrangement, dragging arrangement and you see cranes moving 
up and down and liftin; devices, all of which are not 
pertinent to a cargo ship. 

If Captain Ash is willing to testify and if a 
foundation is laid that this equipment is all appropriate 
on a dry cargo ship, that is, of course, a question I will 
have to take up with the jury. Obviously I can't object 
to it. But without laying a foundation that these are 
fittinzs and lashings -- here, for example, is a ready-made 
assembly which, as I understand it -- 


THE COURT: You are talking about 5 for identifica 


MR. KAIN: Yes. In other words, the gist of 
my objection is that as I understand it these are not 
fittings and lashings in normal use aboard cargo ships, by 
cargo ships. 

MR. HELLER: They are. 

MR. KAIN: A foundation has to be laid for it. 


That is all I'm asking. 
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THE COURT: You proceed with your foundation. 
They are just marked for identification now. 

(In open court) 

BY MR. HELLER: 

Q Captain, in my questionins of you, can you tell 
us the difference between a ship that is built from the 
keel up as a container ship and a ship that is built as a 
dry cargo ship or contains fittings for containers or has 
On board -- 

MR. KAIN: I have an objection. There is no 
testimony in this record that the Concordia Viking carried 
any fittings for carzo. 

MR. HELLER: That is our argument. Will the 
defendant concede that? 

THE COURT: I think it is a legitimate question 
Slightly rephrased. 

What is the difference between what is known as 
a container ship and a ship which is mainly bulk cargo and 
other kinds of cargo and carries some containers somewhere; 
okay? 

THE WITNESS: Yes, sir. A container ship is 
specifically designed for carrying containers and has ail 
the accouterments ad fittings as mentioned as container 


fittings. 
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THE COURT: "Herein" being what? 
THE WITNESS: Plaintiff's Exnibits 5, 6 and 7. 
However, the rezular conventional break bulk 
cargo ship would not have these normally unless they are used 
to carry containers. In which case they ought to have them 
if they don't. They normally wouldn't carry them unless 
they are in the regular business of carrying containers ‘un 
deck. Normally they don't fit in the holds because it 
takes up too much space or they are too high for the 'tween 


But they do carry them on deck. If they are in the regular 


business of carrying them on deck, then they should have 


these fittings for stacking, for deck plating and the 
fittings for tops for attaching the hooks and the tension 
gear or the turn buckles, whatever it is. 

MR. KAIN: May I renew my objection, your Honor? 
There is no testimony in this record as yet at least that 
the Concordia Viking regularly carried containers. 

THE COURT: Objection overruled. 

MR. LEONARD: I have an objection, your Honor, 
and I move to strike the answer. Apparently Captain Ash 
is testifying as to some point of law where he says that 
a dry cargo vessel ought to have certain fittings, which he 
says 1t ought to heve. he hasn't made clear the basis of 


that statement and I submit it is an unsupported statement 


471 7 
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and it is inadmissible. 
THE COURT: Overruled. 

Q Now, on a vessel] that is carrying containers on 
deck, and I am talking about a dry cargo vessel. de 
are not going to discuss, by the way, regular container 
vessel fittings. My questions are only to dry cargo 
vessels that are carrying containers on deck. Now, will 
you explain the benefit with regard to both loading and 
discharzing containers of having 1.S.0. deck container 
fittings and stacking devices attached to the containers? 

A Well, first of all, the I.S.0. container itself 
is a standardized container and should be equipped when 
you are using them, carrying them, with I.S.0. fittings, 
deck f‘ttings and stackin; fittings. Also they should be 
las in the manner which is customary for containers to 
be lashed on any ship, whether it is a conventional container 


ship or a freight ship. That means that they shall be 


leveled so that they are parallel with the mast. 


Now, the decks of ships have what is known as 
a camber on the main deck. That is a gentle alow sloping 
to the outboard side for water to run off. It is very 
minimal. It would be an average of one-eighth of a degree 
for eizht foot. So if you have a 20 foot high, you may only 


have a two degree camber but that is enough to tilt the box. 


‘ 
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So you have to build up under it so that it will stand up 
strai-ht parallel with the masts. 

Then the lashings that come down should be such 
that any conventional container ship contains for a container; 
that is, all the bottom tiers lashed crisscross and then the 
next one, if it is only two high, then those same lashings 
hold the bottom of the second container and you don't have 
to go on top. 

¢ Now, Captain, what is the benefit with regard 
to safety in using these I.S.0. devices both when you lowered 
the containers and when you discharge the containers, taking 
into consideration that men have to work on them? 

A The most important factor is that you do not 


get an inadvertent movement of the box when you least expect 


it. It is going to stay there. If a passinz ship creates 


a small roll, a small movement or if the cargo gear all on 


one side of the dock has two or three drafts at the same 


time, may tilt the ship slightly. All of these factors 
are offset by the proper stacking devices. Your contairer 
won't move. 

MR. HELLER: Your Honor, I would like to offer 
in evidence the Pleintiff's Exhibits 5 and 6. 

MR. KAIN: I have the same objection I voiced, 


your Honor. 
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THE COURT: I will overrule the objection. 

(Plaintiff's Exhibits 5 and 6 are received ” 
evidence. ) 

THE COURT: You had three exhibits. You are 
not offering 7? 

MR. HELLER: Just one page of 7, your Honor. 

THE COURT: 5, 6 and part of 7. 

MR. KAIN: The same objection to 7. 

THE COURT: Make it 7-A ther. You will remove 
the other pages from 7. 

MR. LEONARD: May the record note I join Mr.Kain's 
cbjection. 


THE COURT: Overruled. 


(Plaintiff's Exhibit 7-A received in evidence. ) 


MR. HELLER: May I display these to the jury at 
this time? 

MR. KAIN: If your Honor please, before Captain 
Ash continues, may I put an objection on the record on behalf 
of the defendant to his last statement in which he said that 
if the ship rolls che container moves. My objection is 
based on the grounds that there is no testimony from anybody 
4n this record that this ship rolled at any time. 

THE COURT: You are talking about tilt or roll? 

MR. KAIN: I am talking about either a list on 

174 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


rad/1f/175 Ash-Direct 
the ship or a roll on the ship. There is no testimony in the 
—record and I ask your Honor to instruct the jury to disregard | 

Captain Ash's remarks with respect to the rolling of the 
ship or the list. 

THE COURT: Ladies and,gentlemen, I think Captain 
Ash did say that the lashings were a good idea so that .if 
there was a tilt on the ship at the pier, then it would 
prevent the containers from moving. 

You said something to that effect; right? 

THE WITNESS: Yes, your Honor. 


THE COURT: It is a fact there is no testimony 


thus far that there is any tilt or was any tilt of the ship 


| at the dock. So we will leave it at that. 


MR. FRIEDMAN: I think you used the word lashings. 
was referring to the stacking. 
MR. HELLER: Stacking devices. 
THE COURT: The whole panoply of apparatus. 
Let's have the testimony read then. 
’ 
(Answer read) 
THE COURT: He is talking about devices in 
| general but the main point was to avoid any confusion there 
has been no testimony at all that there was any passing ship 


which caused the vessel to roll, nor is there any testimony 


that the ship was tilted for any reason. 
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HELLER : I. am just waiting, your Honor, for 


Q Captain, assuming a dry cargo vessel does not 
» 

4nstall deck container fittings. In addition assuming that 
containers come on board and these containers, even though 
they have holes do not have the container stacking device 
to make them a nonmoveable, rigid unit that can permit one 
container to be moved without disturbing another one beneath 
it or alongside it. Assuming those things, is there a 
custom and practice familiar to all ships' deck officers 
that dictates the manner in which this deck cargo is to be 
lashed or secured when it is brought on board or loaded 
on board a vessel? 

MR. KAIN: If your Honor please, I object to 
the way counsel phrases the question. Captain Ash couldn't 
possibly testify to a custom and practice familiar to all 
deck officers which dictates. It is totally inaccurate. 
If he wants to ask the captain based on his experience 
4s there a custom and practice I have no objection. But 
I object to the question as phrased. 

THE COURT: Can you take that amendment? 

MR. HELLER: Yes. 


Modifying it based on your experience is there a 
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custom and practice that you know of? 

A Yes, there is. Basically the bottom tier of 
any type of deck cargo, where it gets the greatest force 
from any rolling or pitching, has to be secured independently 
of anything on top of it. Once somevhing else is put on 
top of it, you need additional security. But that bottom 
tier, whatever it may be, whether it is machinery, vehicles, 
drums, anything, that bottom tier has to be secured first. 

Q Now, how about if you place other container units 
alongside it, what practice or what custom and practice, 
based upon your experience, would you consider in securin; 
each individual unit? 

THE COURT: I don't understand that. 

MR. HELLER: I will rephrase it. 

THE COURT: He has talked about securin:; the botto 
tier. Then you asked about other containers alongside. 
I would assume that is more of the bottom tier. Is that 
what you mean? 

MR. HELLER: Let me rephrase it, your Honor. 

Q Now, assumin: that there is more than one row, in- 
dividual row stacked two high of any deck cargo, containers 


or any other type cargo; how is this secured? What is good 


custom and practice based on your experience to secure this 


when it is first loaded? 
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A It has to be chocked first so that it can be 
stowed tightly without any side movement of individual boxes, 
like they bump into each other or come up against each other. 
They have to he so secured and chocked with either braces 
between and shoring to the hatch coaming and to the bulwark, 
so that with the movement of the vessel, and the frequent 
movin; is the rolling of a ship, that the bottom won't shift, 
and that they are tied down. This is the biggest objective. 

Then as you go up, so they don't slide, it has 
got to be tied down. But that bottom tier and the bracing 
of the bottom is of vital importance to the security of 
your deck load. If the bottom starts to move, who knows 
what is going to happen on top. 

Q Captain, when you load cargo, do you also, when 
you load i., take into consideration how and when and where 
it is going to be discharged? 

A Well, that is an important part of it. You must 
always have in mind the vague areas of discharging in 
different ports and different customs, plus the fact that 
while your cargo is enroute the consignee may be diverted 
to another port. So that your securing is such if you are 


zoing to keep it on deck and not discharge it, it is fixed. 


In the meantime, so it will not inhibit the movement of 


other cargo, you secure it so that the objective in dischargi nz 
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it will not interfere with the movement and working of 
your cargo. 

Q Are you familiar with securing cargo with what 
they call like package tying it, that is, throwing lashings 
over the top and secure them so that it secures the bottom 
unit by pressing down? Are you familiar with that method 
of lashing? 

A It is part of the deck load operations of making 


your whole unit solid. It is possible by going over the 


proper fittings. Turn buckles as a rule are the most commonl 
used. 
c Now, assumin- that carzo is tied in that method 


without the bottom tier being secured individually, @® you 


top and coming down to the sides to your deck pad.eyes with | 


as a master consider that zood and proper custom and 
practice? 

MR. KAIN: I object to the question as irrelevant. 
There is as yet no testimony in this case that the cargo 
was not secured on the bottom tier. 


MR. HELLER: The deposition of the captain stated 


THE COURT: You better point it out. 
( Pause ) 


THE COURT: I guess maybe you are talking about 


17% 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. — 7°1-1020 


rd/1f,/180 Ash-Direct 


45; PTIgns? 
MR. HELLER: Yes, your Honor. 


THE COURT: Look at that, Mr. Kain, bottom of 


MR. KAIN: Yes, sir. 

( Pause ) 

MR. KAIN: Is your Honor referrins to line 24? 

THE COURT: I am referring to the testimony 
beginning at line 19, page 35, and going to page 36, line 
i2. 

MR. HELLER: That is it. 

MR. KAIN: May I ask your Honor to go back to 
line 10? 

THE COURT: Of what paze? 

MR. KAIN: Same paze, 35, your Honor. 

(Pause ) 

MR. KAIN: I refer your Honor again to line 
24 on the same page. 

THE COURT: This is about a general practice. 
What is your point, Mr. Kain? 

MR. KAIN: My point is that he is bringing 1t 
up. He is not asking him if it is the general practice. 
He is askin: him, as I apprehend it, my understanding of 


counsel's question was that he was asking Captain ash to assume 
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that the bottom containers in this particular ship were 
not lashed during the transoceantic voyage. 

THE COURT: All right. If he wants to ask him 
is it the custom and practice I have no objection. I object 
to himteing asked to assume they were not lashed in this 
case. 

THE COURT: He could not assume if there were no 
evidence at all in the case indicating such a thins. I am 
assuming, and correct me if I am wrong, that the captain 
was asked -- first of all, he had no memory of the exact 


way these particular containers were stowed. So he was 


asked about general practices on his ship. He testified 


about general practices on his ship. He testified to this 
package lashing, so to speak. The one that ¢ 
top and goes down and from this there would seem to be some 
evidence from which the jury could infer that that was done 
in our case. 

MR. KAIN: May Irte for the record as your 
Honor correctly stated, he was asked on paze*°17, "In 
fact you don't even know if they were lashed." We assume 

¥ 

the captain has no recollection of how they were lashed. 

Then with respect to the testimony on page 5 
have no objection to custom and practice if the captain 


wants to testify to it. I do not read the master's testimony 
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to refer to package lashing. I will so into that later. 
THE COURT: I may have used the wrong term. 
MR. KAIN: All I am sayinz is that I object, 


and maybe I misapprehend counsel's question. I understood 


him to infer or to state that in this particular case the® 


lower containers were not lasned. 

THE COURT: He was. 

MR. HELLER: Yes. 

MR. KAIN: I say there is no such testimony in tte 
record. 

THE COURT: Ladies and centlemen of the jury, 
as IJ will instruct you later it !s your province to assess 
the validity of the testimony of an expert witness. Now 
that really invcives two steps. First, if the expert witness 
is asked to assume certain facts you have to decide whether 
those facts have been proved or haven't been proved If 
they haven't been proved, then the opinion based on those 
facts you throw out right there. 

Secondly, even if you find that the facts have 
been proved, it is your job to assess the expert opinion as 
opinion. 

Now, I am zoing to Overrule Mr. Kain's objection, 
not finding that there were no lashings on the bottom tier 
of the containers. I am just saying that that is a question 
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for you to determine. You have heard us read over two or 
three times now the testimony of the master as to what was 


done generally and it is a question for you to determine 


done in this case. 

In any event, I am going to let Mr. Heller ask 
his question based on the assumpticn, with the caution tc 
you that you have to be concerned about whether the assumptio 
has been proved. 

All right, that is a question for you, ladies 

gentlemen. 

Mr. Heller. 

BY MR. HELIER: 
Q Captain -- can my question be read back? 

THE COURT: Yes. 

(Last question read) 

You can answer the question. 

May I answer it? 

Yes. 

Yes, I do not consider that good practice. 

THE COURT: I must say I thought this was going 
to be a more involved question than that, after all that 
discussion. 


Have you anything else? 


1 o &. 
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MR. HELLER: Yes, your Honor. 

q Captain, assuming containers all stacked two hizh 
are placed in a package, and I say packaze lashed by having 
wiring run one direction and other wires running cross 
direction -- 

MR. KAIN: | Same objection, your Honor. 

THE COURT:. I'll overrule it. 

Q And che vessel comes in for discharging, is 
there any custom and practice that should be followed, 
based upon your experience, by ship's officers at the time 
of discharging containers so lashed in that manner? 

A Yes. 

C Can you explain? 

A Well, when you are tearing down a deck stow 
you don't want the cargo adjacent to the load you got to 
move. So it is not customary to turn everything loose and 
say here it is, go ahead and take it. You turn it loose, 
you remove the lashings as you go along. 

Now, normally these lashings have turn buckles 
with pelican hooks or releasing zear that it will stay put 
until you jst loosen it a bit, give it a hit and it will 
fall down. But you leave it there so it won't move while 
you are moving an adjacent piece. 


It isn't as though you are taking stacks of canned 


oe 
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goods or stacks of drums or stacks of small pieces and puttirg 
them on a pallet. What you awe doing is handling a big unit. 
While you have that big unit, which is critical, in its 
movement, you don't want anything else to move. So you 
should not turn it loose. In other words, cast off everything. 
9) Now, is there a custom and practice with regard 

to the supervision by ship's officers of the discharging of 
these large deck units at the time that longshoremen 
commence discharging? 

MR. KAIN: May I nete for the record my same 
objection as to the stevedoring contract. Custom and practic 


I submit to your Honor in the face of a written contract 


providing for the supervision of the stevedoring operation, 
Captain Ash's testimony, I assume it, as to custom and 
practice, has no binding effect. 


THE COURT: Is the contract in evidence? 


MR. KAIN: It hasn't been put in yet but I will 


be glad to. 
MR. FRIEDMAN: It is an absolute nondelegable 


duty to the ship owner whatever the contract might say. 


MR. KAIN: That is not so. 


MR. HELLER: I must object to the ship even trying 


to hide behind its duty -- 
THE COURT: Please. 
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MR. HELLER: The shipowner waves a contract 


THE COURT: Sit down a minute, please. 

Where is your contract? 

MR. KAIN: I have it here, if your Honor please. 

THE COURT: Let's see it. 

MR. KAIN: May I refer your Honor to subdivision 
@\of paragraph 3. 

THE COURT: Mark it for identification. 

(Defendant's Exhibit B marked for identification. 

THE COURT: What provision? 

MR. KAIN: On the second page, if your Honor 
please, paragraph (a) under Roman Number I, where it 
says, "Stevedoring services." 

THE COURT: All right, I will read it. 

( Pause ) 


THE COURT: What is the question now? 


(Question read) 


MR. KAIN: May If note for the record, your Honor, 
I don't believe anyone would contend that the ships cannot 
contract for any duties that it did have. It may not be 
able to contract away an absolute nondelegable duty, but 
I submit the contract, in spite of Mr. Friedman shaping his 


head, we are talking now negligence and we are not talking 


Q 
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about any absolute nondelegable duties, any insurance con- 
tracts. we are talking about a contract between the parties 
which I think speaks for itself. 

THE COURT: I'll temporarily sustain the objection 

We are about to break, but I will sustain the 
objection for now and then we can talk about it after we 
break in a few minutes. 

Let's continue to 4:30 with the witness on another 
sub ject. 
BY MR. HELLER: 

Q Assumin* that a -eneral carzo without any deck 
container fittings located on the port side or left side 
of the vessel, alonzside number 5 hatch, takes on board 
in that area of the vessel ei-ht I.S.0. 20 foot containers. 
These containers do not have attached to them any container 
stackinz devices, but nevertheless have holes or appertures 
for same and the crew lashes all eight containers down, two 
containers high, in a package lash by throwing lashes over 
in two directions and creates a cube 16 x 40 feet by 16 feet 
high; and assuming that when che vessel arrives in the 
discharzing port in New York, all lashings are removed or 
slackened by the crew and that there were no officers standing 
by or crew members, everybody was at breakfast, to supervise 
or direct or assist the longshoremen and at that point two 
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longshoremen climb on an inboard aft container to hook up 
the inboard aft container to four container hooks to remove 
it and then moved to an outboard art container to throw 

off slack lashings and while doing so the inboard container 
was raised. And as soon as it was freed from its place, 
the outboard aft container slid into the space, a distance 
of four to six i» t, thereby hurtling a lonzshoreman some 


35 to 40 feet to the water from the top of a container 


> 
sixteen feet off the deck, do you have an opinion, within a 


reasonable dezree of professional certainty, as to whether 
the ship's deck officers practiced sood, proper and prudent 
seamenship in the manner in which this deck carzo was 
secured or lashed by the crew when it was received on board 
at the loading port? 

MR. KAIN: Don't answer the question for the 
moment, Captain. 

I have an objection. 

THE COURT: I will sustain the objection. 

Let's recess until ten o'clock tomorrow. I 
will nold the witness for a minute and the lawyers. 

(Jury leaves) 

THE COURT: What would be your answer, Captain 
Ash, as to whether there is a custom and practice as to 
ship's personnel supervising the unlashing, and so forth, 

a. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. — 791-1020 


rd/1f/189 Ash-Direct 
of cargo such as these contai.2rs. What would your testimony 
be on that? 

THE WITNESS: I would say that the officer in 
charge of the deck, usually the chief officer, must always 
be ir. attendance when abnormal, noncustomary lifts, such 
as containers, which are not normally carried on cargo 
vessels, or any heavy lifts, must be on deck to see that 
the rizging 43 proper, that the lashing is proper, and 
that there is nobody standing in the way of danger before 
the work proceeds. 

Now, that doesn't mean he ‘ells the stevedores 
what to do, it doesn't mean he tells anybody. But it is 
his responsibility. He doesn't stand there and let the 
stevedores tear the gear down over their head. He doesn't 
stand there and alow guys to be placed in a place where 

here will be an unusual strain. It is his job to stop it 
if that is the case. 


THE COURT: You are talking about abnormal lifts; 


THE WITNESS: Yes. 


THR COURT: I take it that if this were -- what 


do you call a normal lift? The phrase you uced was abnormal 


Lift? 
THE WITNESS: Yes. 
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THE COURT: What is a normal lift? 

THE WITNESS: The pallet size or a little 
cargo or small packages or drafts of bags. 

THE COURT: If they are on deck they are supposed 
to be lashed; right? 

THE WITNESS: Yes. 

THE COURT: Then when they are being discharzed 
they would be unlashed in some way and they would be lifted 
up and lifted onto the dock, right? 

THE WITNESS: Correct. 

THE COURT: You are saying if that is going on 
then there is no custom and practice for a ship's officer 
to watch over that; right? 

THE WITNESS: No, your Honor. He is supposed to 
be on deck at all times when cargo is being worked. 

THE COURT: Is he supposed to be on deck for the 
protection of the stevedoring personnel and to insure their 
safety? 


THE WITNESS: Yes. Anybody that is working on 


that ship or comes eboard. For practical purposes, anybody. 


THE COURT: I assume the stevedoring personnel 
are supposed to be protected from, you know, exploding boilers 
and stuff that are strictly the ship's responsibility. But 


I am talking now about problems that arise in the method of 
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carrying out the stevedoring work; that is, the method of 


3 unlashing. : 


on the ship. ie 


« 4 THE WITNESS: It is still the responsibility of 
5 | the officers to see that it is done at the right time, not 
6 prematurely or not too late. It is still the officer's 
7 duty, he is still respon ible for the cargo and the people 
8 


THE COURT: I don't understa. i the differentiation 


you made when you first answered me about abnormal lifts 


and nermal lifts. 


THE WITNESS: Your Honor, I am trying to imply 


that the stevedores know their business and they generally 


observation from the officers. They are satisfied with the 


work. Although at the termination of the work the stevedore 
company generally comes to the captain for a signature, that 
the cargo has been loaded or discharzed to his satisfaction. 
If it isn't to his satisfaction, why do you want him there? 
They have to satisfy the master and his officers that it is 


done to their satisfaction. But their obligation is, 4¢ 1s 


si proceed with the cargo discharge without one word of 
their gear, it is their ship, it is their booms, it is their 


blocks, it 1s their winches. If something untoward is 


about to happen, it is their job to prevent it right then and 


gm & 8 B 


there. 
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THE COURT: Why did you differentiate between 
abnormal lifts and normal lifts? 

THE WITNESS: What I meant, suppose we have a whol 
deck load of pipes and cylinders. This is not abnormal. 
One officer would be roving back and forth. Now you have 
a deck load of containers at one hatch. This is not normal. 
You want the officer to be there. 

THE COURT: I'm sorry, you say the whole deck 
4s filled with what you call normal iifts -- 

MR. FRIEDMAN: What is not being perceived -- 

THE COURT: Let me pursue this. 

MR. FRIEDMAN: It is as simple as this if you 
ask the witness. Whether the lift of a container from a 
non-container ship is an abnormal lift? If you find that 
out you will have your problem solved. 

THE COURT: It won't help me one bit. 

MR. KAIN: May I be heard on this? 

THE COURT: I want to ask this: let's suppose 
you have a bunch of normal lifts lying around. 

THE WITNESS: What we call general cargo. 

THE COURT: Now, you just tell me what you are 


talking about that will help distinguish the responsibility 


of the ship's officers there from what it is with an abnormal 


14ft. So let's start with the normal lifts. 
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THE WITNESS: With the normal lifts he is there to 
see that they discharge the proper cargo, the cargo is 
marked and they know where they have stowed it and they 
don't overstow it or they don't discharge cargo prematurely 
for the wrong port. This is it. He can put a stop to that 
any time. That is what he is there for. 

However, a container -- 

THE COURT: That is all he is supposed to do 
with the normal lifts; is that what you are telling me? 

THE WITNESS: Yes. I'm saying his oversee is 
just a general observation -- 

THE COURT: To see they don't take off a hunch 
of pipe at one port that 4s supposed to go to another port? 

THE WITNESS: Among other things. He is in genera 
observation of what is going on. If he sees anything unsafe, 
it ishis obligation to stop it then and there. 


Sometimes a practice can be eliminated where he 


just goes to the hatch boss or the ship's foreman and says, 


"You have a cowboy 4n winch number 3. We don't need him. 
He can do that." 
When you have heavy lifts or when we have lifts 
that are abnormal that take up so much of the space and 
the gear and it is a eritical lift, then the officer must 
be there to observe it because anything can happen and often 
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does. This is what I mean by an abnormal lift. Let's 

take a ten ton tractor or a huge truck or a big boxed piece 
of machinery that is almost as big as a container. This 
isn't somethin; they are doing every minute and he has to be 
there because too many things can go wrong. 

If there is any damage the first one they go to 
is the officer in charge, the master. They don't go to the 
stevedore. 

THE COURT: What is he supposed to do? Is he 
supposed to tell the longshoremen the method of unlashing? 

THE WITNESS: No. He discusses that in the 
beginning. Do you want it all turned loose, just this loose? 
We are not going to do this. We will have men there to 
turn it loose when you are ready to hook onto it. We will 
knock off the lashings, or will you knock them off? 

MR. KAIN: Would it simplify it for your Honor 
that I expect to prove that the crew unlashed these 
containers? 

MR. FRIEDMAN: All in advance instead of as each 
one was taken off. 

MR. HELLER: We agree, your Honor. That is the 
case right there. 

MR. FRIEDMAN: It is part of the case. 


MR. KAIN: May I say this, your Honor, first of 
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all Captain Ash is testifying to legal conclusions, the 
duty, the responsibility. These are all legal conclusions. 

I submit to your Honor, at least it is my conten- 
tion, and I expect to be able to prove it through custom 
and practice of maritime experts, that the ship is in 
effect interested in end results. They are interested in 
where the cargo goes because they have to worry about trim 
and stability of the ship. They are interested to see what 
it is properly completed. But I submit that the methods of 
operation or the loading methods employed by the stevedore, 
which is an expert and which is why they are hired and which 
is the only business they have and which, as your Honor can 
see from that contract, requires them to provide necessary 
supervision of the work; this is all the responsibility of 
the stevedore. Even if, and it is not so, but if the ship 
had such a responsibility I submit to your Honor they can 
contract it away. They can't contract away their warranty 
of seaworthiness obviously, but they certainly can contract 


away this if they had to, which I don't concede. 


So my objection is that CaptainAsh is being 


asked to testify as to a custom and practice which is 
interrogation of the actual contract in effect between this 
stevedore and this shipowner. 


THE COURT: What Mr. Friedman and Mr. Heller are 
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both telling me all at once is that here -- I guess what 

you are telling me is that here the crewmen did the unlashing 
Are you telling me that? 

MR. HELLER: I am telling your Hunor they did 
the lashing in Saudi Arabia improperly. It starts out 
there. 

MR. KAIN: No such testimony in the record. 

MR. HELLER: Yes, there is. 

May I be heard for a second? I'm sorry my 
opponent's expert is sittin; in the court. 

THE COURT: I thought you said something was 
stipulated. 

MR. HELLER: They stipulated or their captain 
said that they lashed those containers in a certain way in 
Saudi Arabia. That was an accident looking to happen. 

THE COURT: Before we get to that, where is the 
testimony about who lashed what? 

MR. KAIN: I will concede the captain did so 
testify and I expect to prove we did. 

COURT: Where is it? 

HELLER: In Saudi Arabia. 

FRIEDMAN: I have it all ready for the summatio 
17; 


COURT: Who is goin: to sum up? 


a 
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Me. 
T: Can't we have just one person before 
™t really is confusing to have both people talkin; at 
I really lose you. You go too fast for me. 
MR. HELLER: I prolosized five times. It is 
Friedman's turn to sum up. 

THE COURT: I will reserve on tnat. 

MR. HELLER: On page 17, "The crew lashed these 
containers in Damman, Saudi Arabia." 

MR. KAIN: That is conceded. 

MR. HELLER: Going on into page 36 that your Honor 
noticed, it was a general practice, according to their chief 
officer, to package-tie things like this. 

It is our contention that the crew lashing these 
containers under the possible supervision -- nobody knows 
who supervised it, but in reading the deposition you will 
see that, your Honcer. When they lashed these in Saudi Arabia, 
they had an accident waiting to happen in New York. It is 
our argument that they didn't supervise the proper lashing 
in Saudi frabia by the crew itself, not any independent 
stevedore, in order to take into consideration what would 
happen sometime later in New York. 


THE COURT: Look, Mr. Kain, if the crew does the 


orivinal lashing in Saud1 Arabia, then when they set to 


m 
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New York, I zuess what you are telling me is that they 
have 2 contract in New York or Hoboken with McGrath to do 
certain work in Hoboken, resardless of who did the work 
in Saudi Arabia; rizht? 

MR. KAIN: That is true, your Honor. 

THE COURT: Now, the contract, Mr. Heller says, 
the stevedoring company also agrees to provide stevedoring 
supervision as is needed for the proper and efficient 
conduct of work and safe and carefu’ handling of cargo by 
longshoreme:.. 

As fer as what happens in Hoboken, what do you 
contend? oOo you contend that the ship's personnel got in 
there and unlashed or do you contend that the stevedores 
did so? 

MR. HELLER: As I said, it started there. When 
they arrived in Hobcken, now it was the ship's officers' 
aquty -- 

THE COURT: Please, can you answer my question? 
What do you contend as to who actually did the unlashing? 

MR. HELLER: The crew. 

THE COURT: The ship's crew? 

MR. HELLER: Yes. 

THE COURT: How about that? 


MR. KAIN: No dispute. If you will recall, most 
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witnesses who testified said there were no turn buckles 

and he said there were some wires hanging down, loose 

ends. Nobody has testified yet that when these longshore- 
men, when this ship was alongside pier B and these longshnore- 
men came on board to work, there is no testimony in this 
record that these containers were in any way lashed to any- 
thing. 


THE COURT: Just a minute. They had been lashed 


MR. KAIN: Absolutely, yes. They came something 
like 11,000 miles. They had to be lashed. 

THE COURT: Good. Now we get to Hobcken and the 
lashings were taken off or loosened. That apparently, you 
all agree, was done by the ship's crew; right? 

MR. HELLER: Yes. 

MR. KAIN: No question about that. 

THE COURT: Now, I take it that your contention 
43 the stevedoring company takes over at that point and 
does everything else to unlcad; right? 

MR. KAIN: Do what is necessary. It is our con- 


tention, if your Honor please, that somebody, if we had a 


gang of lashers on board, somebody, and with all due respect 


to Captain fsh, I don't agree with him that each unit is 


unlashed as it is done, but somebody has to unlash them. 
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Obviously you can't pick them up with the ship's gear 
unless it has been unlashed. It is our contention having 
been unlashed the stow {4s then presented in deck cargo, 
not just at this hatch, is presented to the gangs of longshor 
men who come on board with their ship's foreman, their own 
assistant, hatch foreman at each hatch, plus their headers, 
single men and it is their responsibility, the methods 
they use, how they spot the booms, how they rig, how tney 
operate the winches, whether they use one man or two. The 
whole operation, that is my contention and I expect to 
prove it, is under the direction of the stevedore. I submit 
to your Honor that the only thing before you is this contract 
which says that they agree to provide, and we pay for this, 
incidentally, the necessary supervision for the proper 
conduct of the work, efficient conduct of the work. 

THE COURT: Captain Ash, I take it from what you 
have said, and maybe I didn't get it quite right, that 
you believe it was improper to just unloosen all these things 
at once? 

THE WITNESS: Yes, your Honor. 

THE COURT: So you would find fault, if it is 
true that the ship's personnel just loosened all these things 
and they were either loose or removed, would you find fault 


there? 
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THE WITNESS: Yes, your Honor. 

THE COURT: Now, let's go to the next step, and 
I think I didn't understand you completely. Assuming that 
is done, that is behind us. Now, I don't know whether that 
is a good way to proceed, but what is the proper way to 
discharre these containers after -- when you are in the 
process of lifting them up, and so forth? 

THE WITNESS: You do not turn loose the lower 
tier until you got the tier above it off. That is it. 
Then it will remain firm as a solid footing. 

Also that even on the top tier when you have 
the outboard container in what 1s supposed to be a solid 
state, well stacked, and you move the other one. Even if 
4t is slightly bumped there shouldn't be any movement of 
the top one. 

THE COURT: What do you do with the top one then? 
You are actually movin; the one top and the other one is 
staying for a tittle while, right? 

THE WITNESS: Yes. 


THE COURT: What is to be done with the other 


THE WITNESS: For one thing you don't have anybody 


standing on top of it while they are moving them. You zet 
them off there. That would be the first thing. 
yA 4 
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THE COURT: Suppose they warder over there wrongly, 
who is supposed to tell them? 
THE WITNESS: The chief mate stops the operation 
right now. Wait until there men get down period. He is 
not supposed to stand there and watch somebody get killed. 
TUR COURT: So you would say there was fault in 


the chief mat ivr not being there to tell these people 


to stay off the second container? 
THE WITNESS: Yes, your Honor. 
THE COURT: Now what else was wrong? 
THE WITNESS: The fact that they were not 


stiffened in the stow itself. If they had had the regular 


stack fittings and they were only two high, there wouidn't 
have been the necessity for going up there to take off -~- 


THE COURT: That was a problem that arose in 


Saudi Arabia, wherever they were put in. 


THE WITNESS: It still existed when it got to the 


THE COURT: So you have two faults. You have 


that the men were even permitted to go on top of the second 
container; right? 

THE WITNESS: Yes. 

THE COURT: And there wasn't the stiffening 


device to prevent the sliding? 
R0<E 
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THE WITNESS: Yes. 

Ti) COURT: Now, aside from that should there 
have been -- aside from the stiffening device shovld there 
have been some lashings remaining on that second container? 

THE WITNESS: No. Av the bottom. They are 
secured at the bottom as part of the lashinz of the first tie 
Because where they are tied together with the container 
underneath, and I can't say something I haven't been asked 
but there is another feature involved here. Most container 
discharging, even when they bring a table crane along- 
side, they have a regular spreader that fits on top of the 
container and they have a toggle on the sides that hooks 
On so that nobody has to go on top. 

THE COURT: Let's not get into that. What you 
are s-ying is if it had been done properly, in your view, 
that bottom tier would have been 1: hed to the Geck; right? 

THE WITNESS: Yes, your Honor. 


THE COURT: Of course, there would have been the 


fittings to prevent sliding? 


THE WITNESS: Yes. 

THE COURT: And then I take it that if it had 
been proper ir your view, that according to your view the 
top tier, where would it have been lashed? 

THE WITNESS: At the bottom, at the bottom of the 
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second container down, tied together with the lower tier. 
You don't have to go on top then. You have it secured. 

THE COURT: Wait. The top tier, are the lashings 
from the top tier, do they go clear to the deck or to the 
bottom tier? 

THE WITNESS: Clear to the deck. 

THE COURT: Now, we are at the point -- 

THE WITNESS: From the description I get. 

FHE COURT: I am asking you what is the right way 
to do it? Is the rizht way to do it to have the bottom 
tier lashed to the deck and then the top tier lashed to the 
deck? 

THE WiTNESS: You can't have too many lashings, 
your Honor. That is one thing. The more you have the 
better. But if you are going to be just sirply adequate 


the bottom tier must always be lashed and then you iash that 


second tier at the bottom to the first tier. You don't 


have to zo up on top. 
THE COURT: The second tier to first tier? 
THE WITNESS: You don't have to go on top tu the 
second tier unless you have to hook on the bridles that 
are going to take it off. If it is the type of bridie 
that doesn't have a locking device of its own, it fits on 


top, you pull the lever and that hooks. They don't have that 


¢; @ 
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type. 
THE COURT: As far as the actual operation wy 


the stevedores, whether they walked on top of it on the 


| 


container or exactly how they are going to unlash, how they 
are zoing to handle that, you would say that the chief 
mate should have been we to supervise tnem; richt? 

THE WITNESS: Yes, to see to it that nothing was 
done improperly. 

THE COURT: Now, there is this contract which 
says that the contractor alsoagrees to provide stevedoring 
supervision as is needed for the proper and efficient 
conduct of work and safe and careful handling of the cargo 
by longshoremen. 

Now, are you taking into account such a provision 
in your testimony? 

THE WITNESS: Yes. My understanding, your Honor, 
is that that contract doesn't give the stevedores carte 
blanch to do whatever they feel like, discharging the cargo 
however they want; that the ship's officer has to be the 
sole authority. 


MR. KAIN: May I be heard for just a minute, your 


THe COURT: Yes. 
MR. KAIN: May I offer for your Honor's considera - 
2U3 
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tion that the Concordia Viking is a ship with five hatches, 
four of which are double rigged, designed to carry carzo 
where they use nine zangs of longshoremen on occasions to 
work cargo, where they have men in the hold, men on the dock, 
men on deck. Does Captain Ash suggest we subdivide the 
chief officer into 24 different parts or we carry enough 
deck officers to be in the hold and supervise, be in the 
dock and supervise, to be on the ship and supervise it? 
It is manifestly possible, it is an absurd statement I sub- 
mit. There is no possible way. That is the reason that 
we hire stevedoring experts who do nothing else but and who 
have their own supervisory personnel for which we pay. 
They have an individual hatch boss with each gang. They 
have foremen, they have a ship's foremen, assistant foreman, 
they have a stevedore superintendent at the terminal. They 
have all of these supervisory personnel, all of which we pay 
for. 

For Captain Ash to come in here and tell your 
Honor that regardless of contracts -- first of all, Captain 
Ash, I suggest is not competent to construe this contract, 
to tell you what this contract means, at least in my opinion, 
it borders upon the absurd. 

MR. FRIEDMAN: I don't want to intervene, and may 


I be heard? 
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THE COURT: Yes. 

MR. FRIEDMAN: As I say -- 

THE COURT: Maybe I am just too picayune, but 
I really find the shifting back and forth of Mr. Heller 
presents me problems. There are differences cf view 
apparently and you don't agree with each other all the time, 
and I have got to have a position on this point and I am 
gOing to ask Mr. Heller to present it and that is ing. 

MR. HELLER: 2 vant to point out that the contract 
is there, but the contract still doesn't govern the 
practice of the men, that mezns the officers and crew of the 
ship. You can't on a ship which carries 20 foot containers 
turn loose all the containers, let them loose for five 
minutes, ten minutes or an hour, and have the stevedores 
take over just like that. You must work the two things. 
They must be juxtaposed, your Honor. Do you get my point? 

THE COURT: The problem I have is this: and 
the reason I have spent all this time in trying to get into 
the minutia, it seems to me that the chief officer or the 
ship's perscnnel might very well have responsibilities depend- 


ing on what you are talking about. I think if you are talk- 


ing about whether the containers were being loaded at the 


wrong °* unloadea at the wrong port, the crief officer 
might very well have an interest in bej.:4 tnere to see that 
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isn't done. 


MR. KAIN: No question about it. 


THE COURT: Or ultimately at least tally things 


\ 
up. I'm sure there may be other things which affect the L* 
interests of the ship in such a way that the chief officer ~~ 


would want to exercise some supervision 1% cne carrying 

out of the stevedoring contract. But there is a contract 

with the stevedores and the svevedores have some responsibility. 
If you are talking about negligence, it scems to me that 


* 


a proper delegation of responsibility is okay. We are not 


In that regard if we are talking about, and let's 


m, 


talking about unseaworthiness, we are talking about Peer 
| \ 
Co 


take one particular thing Captain Aun mentio22., whether 
a couple of these stevedores walked from the first container AS 
over the top of the second container. Now I wowld think 
frankly that that would be something that the stevéu 2: 
company is supposed to decide, and under the contract it is 


iy 


responsible for deciding ard I think it might very well be ~ 


or somebody else from the ship's crew to stana there and say, 
"Oh, fellow, don't walk over there. That is the minutia 
of the handling of their duties. 


Frankly I would think that that 4s so cleariy ; 
covered by the contract that I don't understand hu we can . 


\ 


| 
completeiy out of order for the chief officer or the z 


G 
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have testimony about custom and practice. It just seems to 
me it is made up out of something which has no regard for 
this contract. 

As far as the other things which Captain Ash 
may be referring to, that the chief officer should have 
supervised at that time, despite my questioning, I don't 
understand what he is referring to particularly. So maybe 
I can't say. But if he is referring to the minutia of the 
carrying out of the stevedoring work, how they placed them- 
selves, what their particular movements as to’ unlashing, 
and so forth were, I think 4t 4s covered by the contract. 


I don't see how he can testify as to some contrary practice. 


a 
MR. HELLER: First cf all, .we have the deposition 


where the captain ‘iimself said he is responsible, the 
defendant's master. He said that he maintained safety with 
regard to everybody who comes on board. So that is a 
basic custom and practice of a ship's officer. He started 
out with that premise, that everyone that comes on board the 
ship, even if it is a stevedore, is still the responsibility 
of the ship's officer. 

You must remember that 4 container is a very large 
unit. It cannot be moved by mere manpower, and once it gets 
adrift it cannot be stopped by manpower. These containers 


are lashed, or they should have been lashed in a lot differen 
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way than they*were. 


THE COURT: That is another problem. That goes to the 
basic seaworthiness. 

MR. HELLER: May I have just two minutes to argue? 

Now, we have these large units, the captain said 
so, we all agree they are large units. We have them sitting 
here package lashed. The crew made the lashings and 

throws off the lashings. We agree to that, right, your 
Honor? 

THE COURT: Yes. 

MR. HELLER: Now, since they were done that wey 
there was a duty and there is a dichotomy between discharginz, 
ta! ng the containers off, which a stevedore should do, and 
what the crew should do with regard to those containers. 

Now, we use the word adrift, a nautical term. 

When you take these lashings off, you are on a ship, this is 
not terra firma. Even if that ship sits in Hoboken, they 
are still subject to movement. When you throw all those 
lashings off then you set up an accident to happen. 

Well, there was a duty on the chief officer and 
the other crew members of that ship. They were all at 
breakfast. They should have been there at the time when 
they lose control -- 

THE COURT: How does that go to general custom? 
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The point yu are making is tnat it was negligent on the 
part of the ship's personnel to turn those things loose and 
you may be perfectly right on that. Captain Ash has so 
indicated. But then that isn't custom, that is negligence. 
You are trying to get him to testify, you are 
asking him the question as to whether as 4 matter of general 
practice, not as a matter of making up for negligence, but 
as a matter of general practice the chief mate or his 
delezate should have been standing there to supervise the 
minutia of the handling of the stevedoring operation. I 
don't understand how he can testify to that. 
I can understand how you can argue to the jury, 
at least under the present state of facts,that 4t was negligent 
the way the ship's personnel lashed them and it was negligent 
in the way the: unlashed them and that created a dangerous 
situation. That may very well be a valid argument to the 
jury, but that isnot the same thing as saying that it was 
custom and practice for the chief mate to stand there and 
supervise whether they were to walk onto the second container 
or don't walk onto ‘te 


MR. HELLER: You see, that chief mate, whoever 


supervised the original lashins, and as I told your Honor, 


- when you lash them you have to take into consideration when 


7 | you are going to discharge them. That chief mate who super- 
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vised the original lashings knew when he ordered those 
lashings dropped that he had turned adrift, which the word 
I used again, 8 containers without any control over 

them. 

My argument is, your Honor, at the same time -- 
first of all, all the containers had a right to be secured 
individually. Now, the proper practice, and I am only 2 
lawyer -- 

THE COURT: Let me interrupt. Now let's suppose 
that things had been done right, that the cargo of containers 
had been lashed exactly the way Captain Ash said they should 
have been. They arrive in Hoboken and let's suppose that 
they had their lashings and their shoes and everything on. 
Now, let's further suppose that the ship's personnel came 
alon: and did exactly the proper amount of loosenings, 
no more, no less. Just everything dore perfectly. 

MR. HELLER: As the winches took control of the 
container. As the lashing comes off, the winches take 
control of the container. 

THE COURT: I am saying the ship's personnel 
left the cargo in a perfect state of order for the stevedores 
to do their work, whatever that is, and I don't quite under- 
stand it but whatever that is. It was left perfecvly. Are 


you wfth me? 


eic 
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MR. HELLER: Yes. 


THE COURT: Every recommendation followed. Now th@re 


does come a point where the stevedores are supposed to take 
over and do some work here; right? 

MR. HELLER: Yes. 

THE COURT: Now, we have followed good custom 
and practice up to now, riznt? 

MR. HELLER: Yes, sir. 

THE COURT: Now, the question would be, nobody 
has been negligent or anything, what 4s zood custom and 
practice after that? Is the chief mate supposed to stand 
around and tell the stevedores how to do their work? 

Assume everything is in apple pie order. Is it the custom 
and practice for the chief mate to stand there and tell them 
how to do their work? 


MR. HELLER: I didn't say how to do it but how 


not to do it negligently because that is his course he gets 


in Kings Poin your Honor. 

MR. KAIN:. I will stipulate this mate didn't go to 
Kings Point. 

MR. HELLER: If he didn't, maybe he should have 
gone and we wouldn't have had the accident. 

That is part of the cause. The responsibilities 


Captai: Ash started out telling of the chief officer is from 
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hook to hock, from the time that cargo comes on board the 
ship to the time it leaves, plus every man who comes on 

board the ship. It is his basic responsibility of the master 
or mate, whoever is in command. 

This was an abnormal lift. At this point, and 
as I said before and your Honor agreed saying everybody did 
everything right; at the time the crew turned loose those 
lashings, at that moment or that second the winches of 
the ship should have taken control of that container, 
each one individually. 

At that point the mate is there to supervise that 
the abnormal lift is done properly and that the men don't 
damage the ship, too, the ship's zear and the ship. 

THE COURT: Let me ask you, Captain Ash, let's 
assume that everything has been done by the ship's c.ew 
that should have been done, up to the moment the stevedores 
take over. Now, is the chief mate supposed to stand there 


and tell the stevedores, "Oh, you move to this container 


and you get down on deck while something is happening"? 


THE WITNESS: Yes. 

May I read something important. I am only zoing 
to read the last paragraph of the responsibility for safety. 
"Tt should be apparent” -- 

MR. KAIN: May we know what the captain is reading 
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from and may we know what he is talking about? 

THE WITNESS: Talking about responsibility for 
safety in marine cargo operations by Saurbier, one of whom 
I consider the best authority in the business. 

MR. KAIN: You may consider it, your Honor, but 
this can be taken out of context. 

THE COURT: Let's hear what he has to say. 

THE WITNESS: I am only reading the last paragraph 
"Tt should be apparent for the good of the vessel itself 
and of the industry as a whole, the ship's officer should 
make every effort not only to keep their own gear and equip- 
ment in the best possible condition but also discouraze the 
use of unsafe gear and prectices by “he stevedore and 
longshoremen." 

That is only the last paragraph. 

MR. KAIN: Is he talking about legal responsibili- 
ties? May I see Captain Saurbier's book? 

THE WITNESS: Yes. Read the whole thing about 
responsibility. He had several references to it. 

THE COURT: I think right now I would sustain 
the objection. Unless 4t is somehow clearer to me that 
there is something that Captain Ash is talking about which 


goes beyond the normal or goes outside this contractual 


provision, that the stevecore under the contract is supposed 


46 
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to provide stevedoring supervision as is needed for the 


oroper and efficient conduct of work and safe and careful 
handling of cargo by longshoremen. 

Ns a matter of custom ard practice I would not 
think that the ship's officers would step in and do the job 
they had hired the stevedore to do. 


Now, if the ship's officers and the ship's people 


they may nave a duty to do something. But that is 


different from custom and usaze. I don't mean to -- maybe 


| 
have created a dangerous cond‘tion by their negligence, 


these are such fine points thet they shouldn't be drawn 
and I certainly could be wrong in any event. But I think 
your case rests on the idea that the ship's people had 
created a dangerous condition, and that is the best way 
for you to present it. That is the way I read it. 

MR. KAIN: May I , just for the record, before 
we leave this, may I quote from Captain Saurbier's preface 


to the book from which Captain Ash just read to you as follows: 


"Much of the text is based on scientific fact but there are 


a number of recommendations recardins methods, procedures 
and even philosophies that are set forth as best purely in 


my own opinion.” 


THE COURT: That is all we can do tonizht. see ym 
at ten o'clock tomorrow. 
a 
LO 
(Adjourned ,to October 9, 1975, at 10:00 a.m.) 
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SKIBS A/S SAMUEL BAKKE 


(In ope- court - jury present) 


THE COURT: May I see the lawyers at the side 


(At the side bar) 

THE COURT: I thought at some further length about 
that matter that wevwre discussing lest night and I would 
like to have the question read that was objected to which led 
to this long colloquy. | 

(Last question read) 

Y"E COURT: Several things come to me that I'd 
like to state. I think thst our discussion as it went | 
along focused on some other matters beside wnat was actually 
in the question. And I don't want to anticipate something, 
but as long as we discussed I think I might as well. 

As I understand it, Captain Ash will testify 
that despite the existence of the contractual provision 
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which you intend to introduce, Mr. Kain, he would testify 
that it was the custom and practice in the maritime field 
to have ship's officers or personnel there to give certain 
types of directions to the longshoremen. 
Now, I think this is a little different than 
the question precisely asked. 
MR. KAIN: That wasn't the basis of my objection. 
THE COURT: Let's just anticipate they will ask 


that question. I don't know whether they will or not. But 


I think I said last night that I thought I would exclude 


that kind of testimony because it seemed to me in contra- 
diction to the contract and what I would consider a sensible 
interpretation of that contract. But that isn't really a 
grounds for objection. That would mean the testimony is 
wrong, but being wrong doesn't mean the testimony is 
irrelevant. 

So if and when a question along that line is 
-sked I would find it, I think, difficult to say that it 
4s irrelevant. It seems to me it is open to very serious 
challenge. 

I know we had a long discussion and I don't want 
to cut you off but I don't want to repeat that. 

You have your record, you objected to that line 


questioning. J think I would overrule the objection, 
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recognizing as I do in my own mind that it has very serious 


problems about validity. But that is not, just because the 


testimony is wrong, doesn't mean it is irrelevant. It is 
for the jury to determine whether it is right or wrong. 

Now, secondly as to the specific question here, 
~ can understand you are going to take over the interrogation 
of the witness, but I have a problem -- 

MR. FRIEDMAN: I will not persue the question 
that was read. I will start with another one, to shortcut 
it. 

THE COURT: I would appreciate you starting it 
over and not using that question. 

The trouble I have, I am going to try to get 
my thinking better ordered but Ihave a little trouble under- 
standing some of the premises of these questions because I 
am not perfectly clear in my mind as to what you .consider 
you have proved in your factual case. There was a language 
difficulty with the two eyewitnesses; the testimony of 
the captain was not based on personal krowledge but was 
based on general statements, all of which somehow has pro- 
duced in my mind a little less clear idea of what you con- 

end has been proved ss far as what was not done right or 
what was done right. 

MR, FRIEDMAN: May I say this, your Honor? I would 
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say that the proof presented pefore tne Court on a prima 

facie basis is that there was an absence of stacking 

devices, the I.S.0., the cuts that you have now seen, Exhibits 
5, 6 and 7, were not there. 

THE COURT: I got that. 

MR. FRIEDMAN: One might almost stop there, but 
also that the method of lashing that was used on the onloadin 
in Saudi Arabia was this package lashing of the entire cube 
instead of the lashing procedure which is indeed the proper 
one that is shown on the cuts. 

THE COURT: I have that. 

MR. FRIEDMAN: Thirdly, that when the vessel 
arrived in the port of N&8w York, Hoboken pier, with those 
conditions, that before the tevedores commenced their work 
at eight in the morning Monday, the ship's crew went about 
undoing, slackening all of the lashings and the turn buckles 
associated with the lashings. So that the lashings were 
present but in a slackened, nonsecuring, condition. 

THE COURT: Well, that helps me. 

‘AR. FRIEDMAN: Those are the premises that I 


think are in the evidence. 


MR. KAIN: May it state for the record, for the 


record may I state defendant's objection to two attorneys 


handling in succession the same witness. 
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Secondly, may I point out to your Honor that 
insofar as I know there is ro testimony in this circuit, 
at least as of now, as to what type of lashing was put on 
these containers. 

THE COURT: I understand your rosition on that. 
I think that I am going to permit -- I want to say this: 
Mr. Friedman came to see me at a” “it six o'clock last 
night and simply told me that he woulda propose to handle 
all the questioning from here on out. I didn't acquiesce 
or not acquiesce. I am going to acquiesce in this because 
in view of the present posture of the case, I think it 
would be better to have one attorney and I think it is up 
co these gentlemen and the plaintiff to select that one 
attorney. 

I would like to say that I think if we were able 
to turn the clock back many months it would have been 
helpful to have Mr. Friedman participate in the pretrial, 
if he was going to try the case. But that is past 
history and we can only deal with the situation as it 
exists right now. And I think it will be helpful to have 
one or the other of them take it from now on. It is perfectl 
acceptabie to me to have Mr. Friedman. 


Let's zo. 


(In open court) 


eas 
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a ae OU A ee CHEST 28 ASH, resumed. 
THE COURT: Ladies and gentlemen, let me say thie: 
attorneys have discussed with me about the handling c 
case and for the sake of good order and efficiency hotn 
Heller ane Mr. Friedman will be at the counsel table 
the plaintiff, but Mr. Friedman will do 211 of tne 
questioning and cross examining and do alli of the speaking 
from now on on behalf of the plaintiff. 
; I apologize for the delay this morning but there 
were a couple of things we had to 29 into. 

All right, Mr. Friedman. 

MR. FRIEDMAN: Thank yeu very mucn, your Honor. 
DIRECT EXAMINATION CONTINUED 
BY MR. FRIEDMAN: 

THE COURT: I have *9 11so announce 1 told you 
on Monda, that I thought the case would finish this week. 
Now, lawsuits ere terribly dif “Lec1t te predict and these 
gentlemen, I feel, have used the time efficiently and I 
really have no complaint about any delay or prolongaticn. 


There has been the normal interchange between me and them, 


if I feel somethin, might be shortened a little bit, but 


that really has not been of any substantial consequence as 
far as time. 


i think the estimate of a week hasn't turned out 
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for two reasons: one of them is, and I epologize for not 
telling you this, I take every other Friday as a motion 
day. I hear motions. And Friday, the 10th, this Friday 

1s a motion day. So I will not sit on this case on Friday. 
I had thouzht we could finish in four days and be finished 
by the end of the day Thursday, perhaps spilling over to 
Friday as far as your deliberations, but I could then go 
ahead with my motions. 


Despite everybody's best efforts that is not 


possible. Ithink we will provably come pretty close to 


finishing today as far as the evidence, but the lawyers 
have to sum up and I have to instruct you. So we have to 
aijourn at the end of today until next week. 

Next Monday is a holiday, Columbus Day. I would 
be perfectly willing to sit. I am going to be here anyway, 
but I assume that most everybody has long weekend plans... 
So unless the jury positively wants to sit on Monday you 
can certainly indicate it. 4s far as I am concerned you 
can have the holiday and we will resume on oaudae 

I think on Tuesday I don't know exactly what 
course the remainder of the trial will take down to the 
last hour, but I would expect we would be -- can you help 
me cut? 


MR. KAIN: I was zoing to ask your Honor, perhaps 


pie 
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| without ma ing any undue disclosure, Mr. Friedman could 
tell me whether Captain Ash was his last witness. 
MR. FRIEDMAN: I thought we told him that yesterday. 
THE COURT: That's right. 
MR. KAIN: All right, sir. 
THE COURT: : So I think that the proof will be 
finished pretty much by today. Maybe it Will spill over 
a little bit to Tuesday. It may be that I can charge you 
Tuesday and you can deliberate or at least start deliberating 
It may be that it will spill over a little bit to wednesday. 
That's the best I can tell you right now. 
Go ahead, Mr. Friedman. 
BY MR. FRIEDMAN: 
Q Captain Ash, I want you to assume if you would, 


please, that we have heard testimony in this case through 


the deposition of the Concordia Viking that these castes 


these I.S.0. containers, eleven or twelve of them, were | 
| 

onloadea in Saudi Arabia and that they arrived in the 

port of New York, the Hoboken pier, without stacking devices 

of the type you have identified to us as being in regular 

and ordinary use at that time in what T will call the cuts, 

the photographs in Exhibits 6 and 7-A. 

Now, Captain Ash, just going step by step, as 
to that specific aspect loading containers of this size and 


(> eed 
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nature on a zeneral cargo ship, a ship that is not built 

as a container ship, in two tiers, without using stacking 
devices, lock shoes, whatever they might be called, between 

the bottom tier and the top tier, can you tell us, sir, sae 
that was safe, proper and customary seamanship and practice? 

A Yes. As far as the carriage for the overseas 
passage. Securing it to the deck by lashings, package type 
would carry it safely across the ocean. It would carry it 
safely to its destination. 

However, it would not be adequate as far as the 
handling of them and the discharging of them once the 
lashings are removed. 

Q Captain, let me study that. is it, can you tell 
us, physically possible -- I don't mean in the sense that 
everything is possible, as we land people on the moon, 
but in a reasonable degree of possibility to install, to 
inject these devices, shoes, stacking devices, between the 
bottom and top tier in such a situation after or when the 


vessel arrived in its Offloaded port, in this case New York, 


4f it is not done at the time the boxes are onloaded? 


THE COURT: Let me hear the question. 


MR. FRIEDMAN: I will withdraw it if it is not 


THE COURT: It is probably my fault. Just ask 


i. 
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2 the reporter to read it over. 
3 (cuestion read) 
THE COURT: Go ahead. 

| My answer is it is not possible or practical. 

| Q My next question is this: in terms of safe, 

| proper and seamanlike practices, in 1975, let's talk in 
concern when the onloading is occurring? 

A Yes. 


al So then, Captain Ash, my question to you is this: 


those terms, were considerations of the problems, the aspects 


of .offloading part of the considerations to be given 


at the time these containers were onloaded in Saudi Arabia 

on this ship, the Concordia Viking, can you tell us, sir, 
should or should not stacking devices, shoes of this nature, 
have been employed and put in place between the bottom | 
tier and the top tier? 


A Yes, they should have been used. 


q Now, I think you have already told us that even 


if those devices, or as in this case the device is not used, 
that with sufficient deck lashings the containers could make 
the oceantic voyage to the next port? 

A Yes. 

Q Now, from the point of view of being concerned or 


dealing with the offloading prospect that was, of course, 
Papa 
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the next part of the chain, at the time that the containers 
were placed on the ship in Saudi Arabia, do you have an 
opinion as to what safe and proper practice and seamanship 
required, specifically as to the manner of the deck lashing? 
By that, if I may point your attention, I mean as to whether 
the lashings should have been thrown over the top of the 
second tier and brought directly down to the deck, @& should 
have beer tied to the bottom of the secona “ier, et cetera? 
Do you understand what I am asking you about? 

A Yes. 

a Would you tell us what was, in your opinion, the 
proper practice that should have been followed? 

A My opinion is that if the proper attention to 
the offloading was paid at the time of loading, the lashings 
and the lashing gear would have been administered in such a 
way that an orderly, safe procedure of offloading would 
have been in effect as soon as they started the offlcading 
procedure. 

Q Captain Ash, with all due respect, what I want 


to know is specifically what you say, if you can describe it 


physically, what you say the lashing procedure should have 


cee. Where should the lashings have been applied? I 
take you are saying they shouldn't have been applied cver 
the top. Where should they have been applied? 

eat 
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A With the stacking fittings, and only two ' ‘zh, 
they should have been secured to the deck with the proper 
lashing gear of either turn buckles or tensioners 
to tizhten up the wires from the bottom of the top container. 
Q With the Court's permission, can you tell me 


whether Exhibit 5 shows in, I'll call it the cut, if that 


is the proper term, shows the lashing procedure that you say 


should have been employed? 
A Yes, it shows it very clearly on the lower rizght- 
hand side and also on the lower left-hand side for two 
high. 
For the two high? 
One high, two hizh. 


Let's deal withour case. Our case is the two 


sir, in both instances << | 


MR. KAIN: May we mark the document for identifica 
tion before we proceed. 

THE COURT: This is Exhibit 5 in evidence. 

MR. FRIEDMAN: Yes. And, Mr. Kain, if the Court 
would permit, I woulddraw an arrow to the two items pointed 
out, for his benefit. 

THE COURT: All right. 

MR. FRIEDMAN: I will do that in front of everybodly 
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(drawings). 
May I show it to counsel first before I show it 
to tne jury? 
THE COURT: Yes. 
(Pause ) 
MR. FRIEDMAN: May I hand it to juror number 6 first? 


Ladies and zentlemen, are my arrows visible? 


‘The jury indicates in the affirmative. ) 


MR. FRIEDMAN: I think there are some questions 
which I can ask while they are looking at the document. 
7 COLUAT: You snould wait. Then I would like 
to see it arcver the jury has. 
( Pause ) 

Q Captain Ash. I don't know if we have gotten 
this out yet for the ecord, but approximately what range 
do these I.S.0. 20 feet by eight feet by eight feet 
containers weigh empty? 

A From 3650 pounds, whichis about a quarter of a 
ton less than two tons, to a maximum of a quarter of a ton 
over, within that range. 

Q A quarter ton range of two tons more or less? 

A Yes. 

THE COURT: Minimum 3650? 
THE WITNESS: Yes. 
Zag 
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2 THE COURT: Maximum what? 
; 3 THE WITNESS: About the sam mount over two 
4 tons, which would be three hundred tons over -- 
5 Q Yor said tons, you meant pounds? 
6 A Yes. That's the I.S.0. class C container. 
7 | Q Now, Captain Ash, in the circumstances of this 
8 
8 | morning was alongside pier C, if * recall correctly, in 
10 Hoboken, for discharge of these containers tiiat had been 
l onloaded in Saudi férabia; correct? 
ag A Yes. 
i 
8 | Q And at that point in time there were no stacking 
14 


devices, container locking devices or locating pins, these 


items that are referred, none of the different types, in 


‘ place between the first and second tiers, and the lashings 
ba 17 
with their turn buckles were over the top. 
sad you will, thet there is evidence before the Court that 
= before the stevedores commenced their work of offloading 


| 
18 . 
Now, my question to you is this: assume, if 
and lifting off these containers, that the ship's crew at 


some time before, whether it was fifteen minutes, half an 


case there came a time when this vessel at 8:00 a.m. in the 
7 7 


| hour or an hour or two hours, but at some time before 8:00 a. 
went about and undid, unsecured the lashings with respect to 


no £ & @ 


these various containers but left the lashings there but 


9 
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slack. Did you hear that testimony and evidence presented? 
A Yes. 
Or. Now, bearing that in mind, focusing on that, my 


question to you, sir, is what is the undoing, the making 


slack of the entire, shall I say, run of lashings for the 


various containers in advance in that way, a proper, customar 
and safe practice with respect to the offloading procedures 
that then had +o be employed by the stevedores? 

A No, it was not. 

Q Would you explain, please, what you are referring 
to and why you say that? 

A The method of lashing, the customary and accepted 
practice, is such that you do not have to let the whole 
mass adrift just to remove one container. You can knock off 
the lashings one at a time. And only the container that 
you are going to work on will be allowed to move. Then 
you move to the next one. You knock off the turn buckles 
or the tensioner clamps, the proper equipment, in a matter 
of seconds and you take the next one off. You don't turn 
the whole mass adrift because that is an invitation to a 
catastrophe. 

Q Now, Captain Ash, let me ask you this: the answer 
you have just given, the statement you have just made as 
to what is the proper practice, would it be the same or 

23% 
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different if we assumed that stacking devices, these I.S.0. 
locks or shoes as they are sometimes called, were present 
between the bottom and the second tier? 

A If the proper gear was in use, there would have 
been no problem developed that would preclude there doing 
it in the proper and safe manner. 

Q I don't think I have a direct answer. May I 
repeat the question? And maybe I wiil have to rephrase 
it. 

THE COURT: Please do. 

Q Captain, you told us that when containers of 
this substantial size and weight arrive in the offloading 
port under deck lashing, that it is not appropriate to, 
so to speak, in advance lay the lashings slack but rather 
to wait with each conteiner until it is just ready to be 
lifted off before you undo the lashings; did I understand 
that to be your testimony? 

A Yes, yes. 

Q And perhaps let's just deal with that before 
we go to the next question. When you say that can you tell 


us, can you spell out to us so we can see the picture, what 


is the proper time gap that you say should be followed with 


respect to the, so to speak, release of the securing of the 
containers by means of their deck lashings and the taking 
23% 
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up of that container by the winch being used by the stevedore 
to lift off? What kind of time gap should exist? 

A The sequence should be one at a time that you 
are releasing. 

Q I understand the sequence is one at a time. Now, 
Captain, my question is how much time should pass between, 
minutes, hours, weeks, seconds, between the release of the 
lashings of the ship and the picking up of the strain and 


the holding of the container by the winch? How much time 


should pass between those? 


A A matter of portions of a minute. 

Q In other words, essentially a simultaneous 
together operation? 

A Essentially it is a simultaneous movement. 

q Now, my other question was this, Captain: 
procedure that the containers should be taken off one by 
one, which I suppose, by definition, the winch has to lift 
them off one by one, and that the time gap between releasing 
the deck lashings that are holding them to the winch which 
will then hold them, the winch hook, from the winch to the 
hook, being an almost immediate situation, is that practice 
the one that should be followed even if stacking devices 
have been employed in the onloading? 

B Yes. 

Zod 
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Q Now, if stacking devices have not been employed 
in the onloading and these groups of containers don't have 
stacking devices between the bottom tier and the top tier, 
does that increase or diminish the necessity of following 
the practice -- I won't redescribe it -- that you rave just 
outlined? 
i) It eliminates it completely. You can't use a 
safe method when you turn them all loose at once. You 
can't use a safe method. Your homogenous mass of the four 
all are loose and ready to move. You can't do it individually. 
Q Perhaps my question is not clear, Captain. Please 
assume only what I am giving you only in this particular 
question. Don't recapture what I asked you before. 


Try and make that mental adjustment. 


Assume if you will two situations hypothetically 


side by side. One is that the Concordia Viking with these 
eleven, twelve cargo containers, deck lashed, ready for the 
offloading by the longshoremen but with stacking devices 
having been used when they onloadea them in Saudi Arabia; 
all ricsht? You have already told us that the proper practice 
would be to undo the deck lashings essentially simultaneous 
with the winch and the hook taking them off; right? 

A On each individual container. 


Q fy question is, dealing solely with this aspect, 
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if the stacking devices were not employed would tusk increase | 
or diminish the importance of following this one by one and 
simultaneous pick-up procedure that you. have just described? 

A It would diminish -- it would eliminate it. 
You couldn't pick up one at a time in that manner when they 
are all loose. This is what I am trying to say. You take 
off all the lashings; you cannot safely pick up one ata 
time. 

g I understand. You have already told us. My 


question is not perhaps clear, Captain. Let me put it this 


way: what is the function of the stacking devices? 


Si. x The stacking devices in conjunction with the 
_lashings make the unit practically immoveable while you are 
working on one. 

Q few, my question simply is this,Captain, and 
maybe it is rhetoric and maybe that is the problem. 

If the stacking devices had not been employed, is 
this group of containers more stable or less stable? 

a Less stable. 

Q. Now, Captain Ash, the practice that you have 
stated that should have been foe tenes with respect to the, 
so to speak, simultaneous or continuous flow aspect, the 
lashings -- the turn buckles being loosened just as the 
winch takes it off; the winch itself is being operated by 

Sou 
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what group of men? 

A The 1ongshoremen. 

Q The undoing of the lashings in the circumstances 
that we are here dealing with, container cargo, this kind 
of ship, this kind of equipment, who should, in proper 
recular practice, what group of men would be undoing the 
lashings and the turn buckles just as the lonzgshoremen are 
lifting off the {ndividual container? 

A Normally it is the crew that turns the lashings 
loose. 

Q Now, itn any case, Captain, whoever would do that 
work, let me ask you this: was it proper practice for 
the ship's crew to have come along sometime earlier and 
lay slack all those lashings? 

A No, it was not. 

Q Let me ask another question on that, Captain. 
Without going over what you have already told us, once 
they were doing that, laying slack the lashes, were those 
lashings, once they were laid slack, even if they were still 
present, were they doing anything, having any effect in 
holding these containers in place in any way? 

A None whatsoever. 

Q So can you tell me this, Captain Ash: was there 
any purpose or penefit that you can understand in leaving the 
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2 lashings around and on top of the containers once they were 
3 made slcck? 

4 A There is no advantage in it. It impedes the dis- 
5 charze. 

6 Q Once they were laid slack but the ship's crew, 


which you told us was not a proper practice, but regardless, 


once that was done, can you tell us whether there was any- 


thing called for by way of safe and proper practice as to 


removing those lashings instead of leaving them there for 


the longshoremen to remove? In other words, what should 
the ship's crew have done once they were doing what they 


did? Once they did do or lay slack these lashings, should 


ey have left them there for the longshoremen to have to 


zo up and remove? 


16 A No. They should have finished the job they were 


circumstances of this particular situation what we have is 


the Concordia Viking at pier with these 


a vessel such as 


substantial cargo containers in which 


eleven or twelve 
stacking devices were not employed between the bottom and 
second tier, and for whatever reason all the deck lashings 


had been laid slack and that 1t is now time to offlift, 


Ss & @ 8 


offload the containers, my question, with the Court's permissjjon, 
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4s can you tell us what proper and safe practice would call 
for with respect to the presence or nonpresence of a 
mate or chief officer of the vessel at the time that next 
step is to be taken, the offlifting of a container under 
those circumstances? 
A There should be an officer there to see that the 
operation proceeds safely. 
MR. KAIN: May I note for my record, your 
Honor, the same objection I had yesterday? 
THE COURT: Yes. Overruled. 
MR. LEONARD: Joined in by me, your Honor. 
THE COURT: Overruled. 
Q Captain Ash, canyou tell me this: the fact that 
stacking devices were not employed during the onloading 
and voyaze of these cargo containers, can you tell me under 
ordinary practice would this be a circumstance in the regular 
pursuit of duties that a chief officer, that mates of a 
vessel would customarily know of? 


A Yes. 


Q And the fact that the deck lashings had been all 


laid slack for the entire group of containers sometime in 
advance of the stevedores starting their procedures, would 
that procedure by the crew be something known to the ship's 
chief officer or mate in charze? 

Zac 
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A Yes, 1t should be. 

Q Maybe J#’t one word to cover this, because some 
of us may know this .2¢ some of us may not. Ff ship's crew 
is divided into more than one department? 

A Yes. 

Q Just quickly how many? 

A You have the deck department, the engine depart- 
ment, the steward's department, the radio department. 

Q The department that we are concerned with in 
terms of the handling of deck lashings and all of these 
aspects is which department? 

A The deck department. 

Q And the officers who are directly ir: sed and 
in charge of the deck department work are which officers? 

A Chief officer. 

MR. KAIN: If your Honor please, I object to any 
testimony by Captain Ash on procedures aboard a Norwegian fla 
vessel unless a proper foundation is laid to indicate Captain 
Ash has some knowledge of those procedures. 

THE COURT: Let me hear the question, please. 

(Question and answer read back) 

MR. KAIN: I don't object to that question. I 


object to Captain Ash testifying about procedures on board 


Norwegian ships. 


nn 
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THE COURT: You are saying these are general 
procedures. 

MR. KAIN: In essence he is testifying to a 
procedure aboard a Norwegian flaz vessel. 

THE COURT: If this is not the procedure on a 
Norwegian flag ship, you can correct it. His testimony 
is general. 

MR. KAIN: With that understandinz, all right. 

THE COURT: Am I right? 

THE WITNESS: Right, your Honor. A chief officer, 
second officer, third officer and sometimes a junior third. 
They are licensed officers. 


Q They are the men who supervise and direct the 


ordinary seaman, or whatever they might be called, apprentice 


which I think we had read in the deposition, who make up 
the unlicensed personnel of the deck department crew; correct? 
A Yes, but there may be a boatswain in between. 
Q Would it be fair to say in land language that 
he is the foreman of the working men in the deck department? 
The boatswain is the foreman. 
Q And if the crew lift, Exhibit 4 in evidence, of 
the Concordia Viking specifically shows as numbers 2, 3 
and 4 on the crew lift, chief officer, first mate, second 


mate, and number 6 is boatswain, and then there is ablebodied, 
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one ordinary seaman and two apprenticesor one called a 
young man and the other called apprentice, are these the 
men that form the deck department? 
A Yes. 
¢ And just one last question. The removal of the 
deck lashings in the manner that has been mentioned, all 
of them before the stevedores started, would that be under 
ordinary practices something that was subject to the order 
and supervision of some officer of the deck department 
of the vessel? 
A Yes. 
THE COURT: Mr.Kain? 
MR. PRIEDMAN: I didn't finish. Iwas just 
putting down the exhibit. 


THE COURT: I thought you had finished. I'm 


Q Then, sir, in July, 1971, if these procedures, 
and I won't repeat them, which we just covered, had occurred 
in the workings of the deck department of that vessel 
under safe and proper practice, should some officer of the 
deck department been present when one of those containers 
was offloaded? 


THE COURT: You asked him exactly the same question 


MR. FRIEDMAN: You are absolutely right, your Honor 


0 4- 
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I'm sorry. 

Q Captain Ash, under the circumstances here present 
on the Concordia Viking, July 12, 1971, in the morning, 
eight or nine in the morning, ana I won't repeat them because 
we have gone over them a number of times, but can you tell 
us this: assume a lenzshoreman was directed by his 
immediate superior to go up, use a ladder, onto one of the 
containers, in fact onto several of the containers, to remove 
slack deck lashings that had been left there and were there. 
Assume that haviny removed those slack deck lashings from 
the top of one container ard having installed the hooks 
necessary to lead t» the line that leads to the boom that 
leads to the winch that lifts off the containers, as was 
part of his job; that he proceeded to the next container 
of that second tier on the top to continue with what was 
essentially the same work that was required for that one, 
there being similarly slack deck lashings having been left 
there by the ship's crew and similar work to do. 

Assume that in the -- that what then followed 
was that the first container, we will call it container one, 
was begun to be lifted up and out while he was doing this 
work of dealing with the slack deck lashings on the top of 
container two. Assume that es that container one lifted 
off, some scraping against container number two, lifts out 
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of the space in this overall what you call modular cube 
that it had formerly occupied, and assume that as as and 
after it does so container two suddenly slips and slides two 
to four to five to six feet into the space that had been 
formerly occupied by container one. 

I want to take this step by step. Assume that 
there was a failure to use any of the stacking devices for 
this container two with the container underneath it in 


the bottom tier when it was onloaded and that, therefore, 


there was a nonpresence of stacking devices at the tine 


specifically in question. Can you tell me, sir, was the 
absence or failure to use those I.S.0. stacking devices 

a competent contributing factor with respect to that movemert, 
that slipping of the container two on which the man was? 

A Yes, it was. 

Q Without repeating it, the same facts and circum- 
stances, assume that, as I have previously mentioned, sometime 
before the stevedores commenced their procedures the ship's 
crew, and assume under the direction of a ship's officer 
removed, laid slack all of the deck lashings instead of 
following tie practice you described of keepinzs them taut 
until it was time for the winch and its hook to take off 
that particular container. Can you tell me, sir, whether 
that fact, the following of the practice or procedure of 
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laying slack all the deck lashings sometime in aavance, 

was a competent contributing factor with respect to the 
stability or lack of stability and movement of container two 
on which the man was standing? 

A Yes, it. was. 

Q Can you tell me this, sir: would it be fair to 
say that both of those conditions, the absence of stacking 
devicesand the laying slack of the iashings were conditions 
that existed for at least some period of time before the 
moment of the accident? 

h Yes. 

Q Captain Ash, when containers -~ assume, if you 
will, when thes: containers were cnloaded they were placed 
in what I would call essentially substantial proximity 
with each other so their vertical walls were either against 
each other or quite close to each other, according to the 
evidence that we have; no walkways or gaps apparently were 
left between them; okay? 

when one of those containers is to be lifted off 
for the offloading under the types of booms and hooxs, winche 


and distances involved, and considering the size of the 


box being handled, 20 feet weighing close to 4000 pounds, 


can you tell us what is to be, so to speak, contemplated in 


ed 
terms of the vertical wall of the container being lifted 
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off, touching or not touching, bumping or scrapi:.g azainst 
the vertical wall of the container immediately next to it? 

N The situation is that - su cénnot, with such a 
lonz bulky object, make a snatch iift and pull it away 
instantly. You have to pick it up slowly and steadily 
to prevent the swinging and prevent excessive motion that 
would eliminate your controlling it. So you must 
anticipate that when it goes up, until it gets absolutely 
clear, it cannot avoid bumping the side of the container 
next to it. 

Q And, sir, if that container next to it has no 
stacking devices between it and the one immediately 
below it, sir, what is the effect of that failure, that 
absence of stacking devices on the stability of container 
two if it does zet bumped against? 

A It will move. 

Q Sir, is it safe and prudent seamanship, is it 
consistent or inconsistent with a safe or unsafe place to 
work, for the longshoremen doing the offloading work to 
hve container cargo of thise size, 1.5.0, without the 
stacking devices and with loose deck lashings up on the top 


of the second tier and a container being lifted off 


immediately adjacent to where a man is standing doing his 


work; does that constitute a safe or unsafe working condition? 
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A It is unsafe. 

Q Perhaps to put it another way, can you tell me, 
sir, is a container of such a nature -- I will call Lt 
container two -- if it is properly, prudently secured and 
stowed, is it supposed to slip and move in the way this 
container is described to have done? 

THE COURT: The suspense is killing me. What 
would his answer be? I think we have heard this in so many 
ways, Mr. Friedman. 

MR. FRIEDMAN: That was my last question, your 
Honor. It was intended to be my last question. 

THE-COURT: Mr. Kain. 

MR. KAIN: Your Honor, before I proceed, may 
I have a word with Mr. Friedman? 

THE COURT: Yes. 

(Discussion off the record) 

MR. KAIN: I understand, if your Honor plea'e, 
there is no objection from counsel to my putting in evidence 
a ship's plan of the Concordia Viking. 

THE COURT: All right. 


( Pause ) 


(Defendant's Exhibit C marked for identification) 


CROSS EXAMINATION 


BY MR. KAIN: 


Fa 
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g Captain Ash, in connection with your preparations 
in this case, your conferences with -- 
THE COURT: Are you introducing Defendant's 
Exhibit C into eviden.e? 
MR. KAIN: I thought I just did, your Honor. 
THE COURT: Defendant's Exhibit C received in 
evidence. 
(Defendant's Exhibit C received in evidence. ) 
Q Now, Captain Ash, in connection with your 
preparation, conferences with Mr. Heller and Mr. Friedman 
with regard to this case, did you prepare any memorandum 
or any mtes? 


A No. 


Q You have sat here throuzh a good portion of this 


trial, have you not? 

BE All of it, except the medicals. 

Q Now, Captain, I believe, and correct me if I am 
wrong, you told Mr. Heller yesterday, in answer to one of 
his questions that the camber -- you explained what the 
camber of a deck is aboard ship; is that correct? 

A I mentioned it. I don't know if I thoroughly 
explained it. But I did speak of it. 

Q And did you tell him that, for example, a one-half 


inch -- I'm sorry, it would be one-half inch of angle for 
4¢ 
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every eight feet? 

A No. I said one-eighth of a degree for each 
eizht feet. 

Q Now, Captain, will you look at this plan of the 
Concordia Viking which is Defendant's Exhibit C in evidence 
and tell me, if you will, Captain, whether that plan 
indicates the camber of the weather deck on that ship? 

f I don't see it on this plan because it isn't the 
type of profile plan that would show it. I need a cross 


section of the ship in the middle showing both sides. 


Q Is there anything on that plan which, based on 


your experience and your knowledze of ships, would permit 
you to calculate or estimate the camber of the weather deck 
on that ship? 

A No. I say that it is a general feature of the 
camber. 

Q I am only askin; you about this plan, Captain. 
You can answer that yes or no; either you can or cannot 
calculate it from that plan. 

A Nothing mthis plan. 

Q While you nave the plan in front of you, Ceptain, 
what is the beam on that ship? 

A The beam? 

Q Yes. 
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( Pause ) 

Q Don't bother with the calculation. Will you 
assume the beam is 68 feet on this? 

A Yes. There is a cross section, also. I see a 
little insert which shows the camber but not the exact 
degree. It shows the camber. 

Q Can you from that little insert determine the 
amount of camber of this ship, or from any other feature 
of this ship? 

A Not unless I have a protractor. I would give 
my estimate that in no case would it be more -- 

THE COURT: Please, let's proceed. 


MR. KAIN: I just asked him if he could calculate 


MR. FRIEDMAN: The 68 foot beam was in what loca- 
tion of the ship? 

MR. KAIN: That is the beam of the ship. 

MR. FRIEDMAN: Is beam the width or the length? 

MR. KAIN: Beam is the width. 

MR. FRIEDMAN: Are you representing that this ship 
is the same from the beginning to end? 

MR. KAIN: Captain Ash knows what I mean by the 


beam. I don't have to explain it to Mr. Friedman. 


THE COURT: I thought beam was a well known term. 


A 

245 

SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


rd/if/250 Ash-Cross 
MR. FRIEDMAN: I know that the front end of a 
ship and the back end of the ship is somewhat narrower 


than the middle of the ship. 


THE COURT: Which doesn't help us with regard to 


beam. 

Q Captain, if you are asked what the beam of a 
ship is you have an answer, don't you? 

A Yes. 

a) It doesn't depend on whether the bow is narrow 
or the stern is wider, does it? 

A It is the widest w' th. 

Q Will you assume with me, Captain, that the beam 
on this ship is 68 feet, or approximately that? 

When you talk about camber, this is like the 
crown of a road, isn't it? From the center line of a ship 
there is a certain amount of degrees or slope towards the 
bulwark so the scuppers on either side can drain orf 
water? 

A Yes, sir. 
Q And that can be calculated, can it not be, 
Captain? 
A Oh, yes, it can. 
Q Do you have to use logarithms to calculate the 
number of degrees? 
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A You can measure if it is shown completely. You 
also need to know more about the plan itself. This is only 
a general plan. A specific cross section would give it. 

Q Now, Captain, we are discussing here the stowage 
and securing and the handling of deck cargo generally, are 
we not? 

ry Yes. 

Q And initially, Captain, can I ask you, is there 
more than one proper way to secure cargo aboard ship? 

A There are many ways that will result ina safe 
stowage. 

a You haven't heard and you haven't been told the 
method in which the cargo of containers at number five 
hatch was lashed on deck when these containers were taken 
on board in the Persian Gulf, have you? 

A Yes, J have. 

C And where did you get that information? 

A From the deposition, from the reports that I 
read and from the testimony that I was asked to assume, 
that it was a package lashing. 

C Well, will you assume with me, Captain, unless 


you have some way of pointing out to me where it is, that 


there is no precise testimony as to exactly how these con- 


tainers were lcaded and lashed in the Persian Gulf, in Damman 
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Saudi Arabia; if you have some precise information on that 
will you tell me where you got it? 

MR. FRIEDMAN: I object. He said he got it from 
readins the deposition. 

THE COURT: I don't think this is helpful. He 
has been asked to assume, because the plaintiff here argues 
that the evidence shows certain facts. Now, it is a jury 
question as to whether it does. You may have a different 
position and you can ask him to assume a different set of 
facts, as long as it is reasonable. 

Q Will you tell me, Captain, with respect to 
pentateers Lesaea on the port side, the offshore side of 


the Concordia Viking, what is your assumptior. or your under- 


standing as to how they were loaded when they were put on 


in the Persian Gulf; will you tell me what you understand 
was the method which they were loaded? 

A I was given to understand, and I esume they were 
loaded in a fore and aft manner parallel with the hatch 
with as much space left between the hatch coaming and as 
much space between the second one as the bulwark as would 
allow 

Q And were you given to understand there were eight 
containers? 

A Un the port side. 
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Q And how were you given to understand or what is 
your understanding as to how these containers were lashed 
on deck for the ocean crossing? 

A They were lashed down with wires over the top 
to the deck pad eyes and secured, tightened with turn 
buckles. 

Q Is it your understanding that the only method 
4n which these containers were secured is by wire lashings 
passinz over the top of these; 4s that what you mean? Over 
the top of these containers? 

A No. Could have been from the corners down. 

Q I don't want to know what could have been. I 
want to know, Captain, what you can tell me was the method 
in which these containers were loaded. 

A My understanding that the wires went completely 
over the top, tied them down, not only athwartships but fore 
and aft. 

(a) Is that what you mean when you referred to a 
package lashing? 


A Yes. 


@ Did you understand they were secured in any other 


manner other than by these wire lashings which you have 
described? 


A with the tishtening devices, turn buckles. 
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Q Well, Captain, will you assume with me -- 
THE COURT: Can I interrupt you? 
Does the jury know what a turn buckle is? 
(uury indicates in affirmative ) 
THE COURT: They do. 
We will take our recess now. 
(Recess) 
(In open court - jury present) 
WILLIAM CHESTER ASH, 
CROSS EXAMINATION CONTINUED 
BY MR. KAIN: 
Q Captain Ash, will you look at Plaintiff's Exhibit 
5 in evidence, and I refer specifically to the stowage depict d 
on the bottom of this exhibit with the arrow pointing to it. 


A Yes. 


Q : Does that depiction or that diagram, is that the 
way in which you say these containers should have been 
stowed aboard the Concordia Viking? 

A If there were two high, that is the way they 
should have been secured. 


Q And am I correct that that diagram shows no lash- 


& 
ings from the two upper containers; is that correct? 


A Oh, yes, it does. It is made fast to the bottom 


of the upper container. 


~~ a 
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Q Are there lashinz wires shown on that diagram 
for the upper containers? 
A Yes. 
Where is that, Captain? 
A You see, it goes above -- you see this? It 
goes above and it takes in the bottom of the upper container. 
In other words, it is tied down on top of the 
fittings. : 
C In other words, it goes through the corner castings 
for the upper containers? 
A Yes. 
Q May I ask you this, Captain: you say that there 
should have been Stacking devices or shoes between the 
upper and lower containers? 
A And also on the bottom. 
Also on the bottom? 
Deck fittings. 
And were you present in court, Captain, when the 
testimony of the plaintiff was that the lashing wire which 
he found on at least one or more of the containers, pieces 
of lashing wire were approximately the diameter of his thumb? 
A Yes. 
Q And it was conceded, I believe, Captain, or will 


you assume that that estimate had approximately three-quarters 


gag al 
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of an inch in diameter? 

A Yes. 

Q Is it your testimony, Captain, that with stacking 
plates and devices between these upper and lower containers, 
4s there room for lashing wires to go through tne corner 
castings? 

A There is room because there are two holes that 
go through. But also at the end of your lashing wire of 
the type with the turn buckle or the tensioning gear there 


4s a hook that fits in. A! hook fits in to hold it down. 


Q Is there room for a three-quarter inch wire, 


assuming a casting which has been testified to, an opening 
on either side at the corner and one on the top or the 
bottom, depending on the position of the cc ainer, is 
there room for a three-quarter inch wire to pass through 
that corner casting? 

A Yes, if there is nothing else there. 

With a stacking device or a shoe in place? 

A If a stacking device, a shoe ir. place doesn't 
call for just a plain wire. It calls for a unit with a 
tensioning device of either a turn buckle or a hook or 
clamp that fits in there. The wire doesn't go all the way 
through it. 


Q Well, Captain, you made some mention of relatively 


256 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. — 791-1020 


rd/1f/257 Ash-Cross “i 
easy procedure it was to knock off these lashings for each 
container as it was hoisted off the ship; is that rizht? 

A Just before tt is hoisted, that is right. 

Q And are you assuminz, Captain, that the lashings 
being knocked off -- first of all, I will withdraw that 
question. 

Do you know what Peck & Hale gear is, Captain? 

A Yes, that is what this is, Peck & Hale gear. 

Q Peck & Hale gear, those are predetermined sized 
lashings, are they not? 

A Yes, they are. 

THE COURT: How do you spell this term? 

THE WITNESS: Capital P-e-c-k and capital H-a-l-e. 
It is one of the most outstanding manufacturers of securing 
cear, not only for containers. 

THE COURT: It is pre what? 

THE WITNESS: Fremeasured. The units are already 


cut to fit and they have the adjustments in that you can 


tighten or slack off or let go. These are shown in the 


middle of the drawing. 
Q Captain, have you ever sailed on a container ship? 
A I haven't sailed on them, I have worked on them. 
Q In what capacity? First of all, let me phrase 


another question before you answer that. 


rir} 
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A container ship, is it not, Ceptain, it is a 
ship devoted exclusively to the carriage of containers; is 
that correct? 

A No, that is not correct. There are combination 
ships. The Grace Line has ships with half containers and 
half -- 

Q Captain, will you assume for the purposes of my 
question, whenIsay a container ship I am referring to a 
ship that carries no other cargo but containerized cargo? 
Are there such ships, Captain? 

A Many. 

Q And heve you sailed on a ship that carried no 
other cargo but containers? 

A I have not sailed on it. I have worked in it 
as the port relief officer in charge of it. 

Q Now,on a container ship -- well, first of all, 
let me withdraw that question. 

We had a lot of talk here, Captain, about I.S.0. 


containers. And it is true, is it not, there is no regulatio 


size for a container, that a container has to be; isn't that 


80? 
A Well, I disagree with that. There have been odd 
sized containers made by individuals. There are some companies @- 


that had 35 foot containers and had to actually modify the 


= 
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ship with an extra bulkhead. Otherwise, they couldn't carry 
them. But normally and over the years it has been standardized 
more and more and more. You have your 20 foot, you got your 
4hO footers and they are ail eight by eight. 
We used *0 have conex boxes containers eight by 

eight by eight for years and they still use them. 

Q Captain, are you familiar with the Sealand operatigqn 


in Port Newark? 


A I worked on some of the ships as a port relief 


mate. In the middle fifties I worked on every one of them. 
Six of them. 

€ Do Sealand ship carry 35 foot containers? 

A They did in the begir: ing. . Some did. 

Q Is it your testimony they don't carry 35 foot 
containers now? 

A T didn't say that. I said they have had to 
modify some ships to carry 35 foot containers. 

a, Based on your experience, Captain, if ¢ operate 
a ship in the container trade, is there 3n advantage -- 
say I am running ships between Puerto Rico and the Port of 
New York for the Continental United States. Is there an 
advantage for me to have, for example a 35 foot con -iner 


that doesn't fit anybody elses ship so they have to go both 


ways aboard my ship? 


it 
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A disadvantaze. 

Q disadvantage? 

A 

Q Well, were you familiar with Grace Lines container 
operations at any time? 

A Yes. They only had two ships to start with and 
they were only seventeen footers. They were designed for 
the trade between New York and Venezuela, because of the 
truck chassis down there and they had seventeen footers 
that wouldn't fit anywhere else. 

Q Well, what I am getting at, Captain, to shorten 
this up, there is no requirement and you don't mean to imply 
that there is some regulation or some treaty convention or 
something of that sort that requires ali containers be 20 
feet or 40 feet, do you? 

A Yes, 2 do. 

G You do? 

A I have quoted the standardization of the I.S.0. 
because of the necessity of these containers sometimes 
going on a chassis and go through the country, sometimes 


going on a railroad, sometimes going on a ship. And if they 


aren't standard there would be nothing but chaos. That is 


the program that started -- 
Q That is not what I asked you, Captain. I asked 


fn 
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you do you know of any regulation ocr law, statute, if you 


will, that requires all containers to be 20 foot and 40 


foot? 

MR. FRIEDMAN: I object on the grounds of irre levandy. 
There is no issue in this case and no contention by either 
side other than that these were 20 foot containers. The 
captain so testified. 

THE COURT: I don't understand what the issue is. 

MR. KAIN: It is sinply this, your Honor: I 
am trying to the best of my ability to dispel this constant 
reference to 1.S.0. and get from the captain a concession, 
if he is willing to give 1t to me, that there is no require- 
ment that containers be standard; that. is, it may be a custan 
and practice if he wants to say so, but there is no legal 
or statutory requirement that these containers all be 20 
and 40 foot containers. 

MR. FRIEDMAN: I have no objection to a line of 
such questions relating to the stacking devices which are 
at issue in this case. But the length of the containers, 
20, 17, 35 or 40, 1s not an issue in this case. 

MR. KAIN: I don't contend it is. 

May I rephrase the 2stion? 

THE COURT: I get your point, Mr. Kain, but 


let's not labor the length. Obviously there are some ship- 
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owners who carry 35 foot edntainers, are there not? 
THE WITNESS: Yes, there are. 
THE COURT: There are or were some that carried 
seventeen foot containers? 
WITNESS: Yes, your Honor. 
COURT: Some that carry eight foot containers? 
WITNESS: Yes. 
COURT: And different lengths? 
WITNESS: Yes. 


COURT: So is there any contention that as far 


as lenzth there is some convention or requirement that there 


be just 20 foot or 40 foot lenth containers? 


THE WITNESS: Yes, your Honor. .That is the ¢on- 
vention that they are all aspiring to achieve. 

THE COURT: But there is not now any obliration 
on the part of a shipowner to only carry 20 or 40 foot 
containers? Is there any legal obligation? 

THE WITNESS: No legal obligation that I know of. 

THE COURT: :That ke enough on length. Let's go. 

Q Let's go back, Captain, to these container ships, 
and you will bear in mind that I am talking about a ship 
that carriers nothing but containers. On a container ship 
carryins only containers, the containers loaded aboard that 


ship are all loaded ina predetermined position, are they not? 
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Weil -- 

They go into precise positions? 

Yes. 

And to facilitate the loeding and handling and 
discharzinz of these containers they are fitted with deck 
fittings where these containers are dropped at predetermined 
positions for each stcw; is that correct? 

4 Correct. 

Q And they have stacking plaves or shoes between 
these containers; is that not so? 

A Yes, indeed. 

And they sometines go three or more containers 

high; is that not so? 

A Usually the maximum is three, sometimes four. 

Q And they also have bridges between the stows 
locking them, its lateral movement; is that so? 

A Very rare. I have seldom seen them. 

Do they have lashings soing from the top stem to 
the decks? 

A Yes, very important. 

C Do they have lashings zoing underneath them? 


A It varies. Some of them go all the way and some 


have intermediate lashings. 


Q And since these containers or a container ship go 
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in predetermined positions with predetermined fittings designed 
to carry this particular type of container, they have Peck 

& Hale and other ready-made gear that you just snap into 

place for these predetermined positions; is that not so? 

A That is correct. 

Q Now, let's go back to a dry cargo ship like the 
Concordia Viking. Is a ship like the Concordia Viking desigmeadda 
to carry containers exclusively? 

A No. 

Q And would you expect that a ship like the 
Concordia Viking could handle containers of various sizes 
under certain circumstances? In other words, if not on 


this voyage might on some other voyage the Concordia Viking 


have carried a 4O foot empty container on deck? 


A Apt to pick them up anywhere. 

C And you sailed on dry cargo ships, have ya not? 

A Yes. 

Q Have the dry cargo ships on which you have sailed 
have these same type of predetermined fittings for containers 
on the decks? I'm referring now to the fittings on the 
deck between the bottom container and the deck. 

A I haven't bee a ship that regularly carried 
containers or I would have them. 


a] Do yu know whethe the Concordia Viking regularly 
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carried containers? 

4 I don't know. I didn't say that. 

Q But on the ships you have been on trait did not 
regularly carry containers there were no such fittings on 
the deck; is that correct? Dry cargo ships I am referring 
to. 

A That is right. They are portable. 


Q And since there are no predetermined positions 


and since the containers may be of various sizes, is it not 
true, Captain, that it wouldn't be feasible on a dry cargo 

ss I disacree. 

Q Well, let me ask you, are the fittings on a dry 
cargo ship so placed on deck so that they would be predetermired 
distances from containers which might be carried on deck? 

A They can be made portable and usable. There is 
nothing to preclude it. If I am on a ship that is going to 
carry some containers every trip, as mester I would demand 
those fittings and use them. oe 

Q You are not answering my question. Listen to my 
question. I say on the average dry cargo ship that carries 
containers on occasions, that is not devoted to the carriage 
of containers, do the deck fittings lend themselves -- when 


I say deck fittings I mean pad eyes and other fittings on 
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deck, staples; you know what that is? 
f Yes. 

) You know what a pad eye is? 
Yes. 


They are both basically the same shape, aren't 


Yes. 

Do those locations on the deck of a dry cargo 
shiplend themselves to premeasured predetermined lengths 
of lashings for containers which may be 20 feet, 35 feet, 
4O feet? 

A ° There are limitations. 

) Limitations. * 

A It wouldn't make any difference about the length. 
If it was only one high, I could gecure them, practically 
fit them to the deck without any fittings. But when I want 
to stack them two high then I need the proper equipment. 

Q Well, Captain, let's take the situation we have 
here on the Concordia Viking and you looked at a print of 
this ship and you have seen it during the recess, haven't 
you? 

A Yes. 

Q Now, let's take this situation here with respect 
to the bottom containers on the port side of number five hatch. 
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In your opinion based on your experience, would it have been 
a proper methcd of securing those containers to chock them 
in between the bulwark and the coaming? 

A If they were one high, yes. 

q I am talking just about the bottom containers. 
Let's assume there were four bottom containers and no top 
ones. 

fi I made qualifications yesterday which I will 
repeat today. I would so dunnage the bottom to offset the 
camber so that it would be vertical, parallel with the mast 
in the center of the ship. That would be the first considera 
tion. Then the chocking. 

a But yu do, if I understand your answer correctly, 
concede that it would be a proper method to secure these 
containers on a dry cargo ship to chock between your hatch 
coaming and the chock between the containers and your offshore 
or your port bulwark; isn't that so? 

A Yes, with the qualifications I stated. 

Q Just a yes or no, Captain. 

A I can't give you a specific yes or a specific 

I have to give you a qualified answer. 

Q Well, will you qualify it then in the way you 
would deem necessary? 


A I qualify it by the statement that it first must 
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be horizontally at right angles with vertical, that it has 
got to be sitting flat and not on an angle to offset the 
camber of the ship. This is done by usiig the proper 
dunnage; then chocking it, and lashing it is an entire 
adequate safe and secure job. 

Q Let me ask you, Captain, have you in your many 
years of sea experience sailed on a ship witn the same 
general features as the Concordia Viking? 

A Yes. 

Q And assuming again a 68 foot beam on this type 
of ship, as on the Concordia Viking, based on your experience 
on this type of ship and your knowledge which you had to 
have as master of this type of ship, what was the camber 
of similar ships that you sailed on at the deck at number 
five hatch, approximately? 

A It never exceeded two degrees in total for the 
whole length. It was just enough of a slope tht it was 
obvious and apparent, as it is in this plan. 

Q Let's see if we can reduce this a little for 
the benefit of his Honor and the ladies and gentlemen of 
the jury. We are talking about an are of two degrees -~ 

A Maybe three. 

Q If you drew a straight line out from the center 


line of the ship -- that is where you measure the camber from? 
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A Yes. 

© From the very center, right down the middle of 
the ship; if you drew a line out to the port bulwark that 
was directly -- didn't deviate at all, a straight line. 
When you sot out to the port bulwark what would be the 
distance from the end of that projected line down to the 
end of the deck? Instead of degrees how many inches? 


A It would be in the range of two inches, at 


most if it was a 68 foot beam ship. I have commanded 


victory ships of the same beam and that was it. 

Q Let me be sure I understand you. You say that 
the outboard deck would have been two inches less than the 
center line? 

A From the horizontal. That would be of extreme 
right angles to the perpendicular. 

Q Now, are you telling us that this distance, this 
camber which you say is a two inch difference, that that 
requires, that two inches requires dunnage to make it 
completely flat? 

A Yes. Under your container -- I'm not saying you 
are going tomake the whole deck flat. 

Q I am only speaking with reference to the container. 

f On the container, you build it up with dunnage 


where it sits so that it is sitting in a vertical position 
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at right angle to the perpendicular so that it will not 
have a tendency to be more one way than the other. 

Q And that is the two inches you are talking about; 
is that right? 

Yes. 

Q Now, Captain, dunnage by definition is -- well, 
first of all, it is usually hard wood lumber? 

A Sir? 


Cc Dunnage is usually hard wood, isn't it? 


A No. It is the cheapest wood you can buy. Sometimes 


| & Is it usually hard wood? 
A No, it is not usually hard wood. 


Q Is it usually green lumber? 


you get hard wood. 
| 


A Yes. It is rough cut lumber of a commcn variety. 
Q And is dunnage also random width, random lengths 


but generally one inch in diameter? 


A That is the most common type of dunnaze. 

Q I'm not talking about dimensional lumber but 
that is the usual definition of dunnace; is that right? 

A That's right. 

Q If I understand your testimony correctly, you 
would say if you had a camber of two inches on the port side 


the outboard portion should be built up so that in effect it 18 
me ed 
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left completely across; is that right? 

A If you are askinz me how to properly dunnage for 
a 20 foot container, I've got to have drainase underneath 
4t so water won't accumulate there and can run off. I 
have to lay my dunnage in slats both for-and aft and athwart- 
ships and build it up on the offshore side away from the 
hatch so that when I put something on it, it is zoing to 
sit perfectly flat. This is the proper way of dunning your 
deck load. 

Q Is drainaze under a container a problem, Captain? 

Sometimes yes, sometimes no. 


Isn't it a fair statement, Captain, to say that 


a 20 foot container, such as we have described here has 


four points of contact, four corner castings that project 
below the bottom of the container? 

A Yes, as a rule. 

€ And if you were dunnaging under this container, 
Captain, you would only have to strip dunnage under those 
corner castings, you wouldn't have to dunnaze under the 
middle of the container, would you? 

A It depends on the container. If it was the 
recularly accepted I.S.0. container, I'm sure I wouldn't 
ave to. If it was a homemade rig that somebody made in 


their own warehouse, then it might be a different situation. 
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I don't know. I'm talking about a standard container. 

Q dell, a standard container with these fou” corner 
castings that project below the bottom of the container, 
you don't have to dunnage when you are dunnaging under 
anything but the corner castings, do you? 

A You have to dunnage sufficiently along the edzes. 

Q Now, Captain, is there a standard sive turn buckle 
usually used in connection with lashing deck cargo of this 
type? 

a It is coordinated with the thickness, the diameter 
of tthe wire you are using. If you are only using a half 
4nch thickness wire, the diameter, you will use a smaller 
turn buckle than if it is three-quarterinch or a heavier 
wire. The size of it is determined by the weight and 
the heaviness of the wire. You are not going to use the 
small rather comparatively weak turn buckle on a big heavy 
wire. 

By the same token there is no point in using a 
biz heavy turn buckle on a smaller wire. The two go 
together. 
Also important is the length of the yoke 

Q Well, Captain, will you assume with me that the 
testimony in this case is that the wire lashings -- the 
testimony so far is that the wire lashinzs were approximately 
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three-quarter inch wire. Would you tell me what is meant 
by three-quarter inch wire? How is wire measured? 
A By the diameter. 
Q And assuming, Captain, that this is IPS wire -- 
you know what I mean by IPS wire, don't you, Captain?~ 
A 73? 
Q apo e830: fete. 
Plow steel. Plow steel. 
Improved plow steel wire; right, Captain? 
A Yes. 


Q Assuming three-quarter inch plow steel wire, | 


what is the safe working load of three-quarter inch plow 
i] 


steel wire? 


A Offhand I would say ten tons. I could look it 


Q Is there a rule of thumb, Captain, for determining 
the safe workin; load of improved plow steel wire? 

A Oh, you could calculate it very easily. Diameter 
square -- 

9) Times what? 

A Diameter square divided by pie -- I haven't used 
the formula for so many years. I just look at the tables. 
I'm satisfied with the manufacturer's statistics but I would 


say a three-quarter inch wire is an exceptionally eafe wire 
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to use on a two ton load. 

Q Is it eight times the diameter square, Captain? 
Is that the rule of thumb? 

A I think so. — 

Q If my calculations are correct, does that mean 
that the safe working load of three-quarter inch wire is 


4 
four and a half tons, about? 


+ a” 
A 5.6, something thereabouts. : 
Q Now, what is the difference, Captain, between -- 
MR. FRIEDMAN: Excuse me, Mr. Kain. I want to do 
the arithmetic. 
MR. KAIN: As I make it is is 72/16. Divide that. 


MR. FRIEDMAN: Then multiply by 8 I thought you 


MR. KAIN: I don't know why I'm bothering you 


with this. If you multiply it by eizht you get 72. 


MR. FRIEDMAN: Okay. 

Qo. What is the difference, Captain, between the safe 
working load and the breaking strength? What does the term 
mean in connection with wire? 

A When wire is manufactured to specific standards, 
and improved plow steel wire of either s1x strands of ninetee 
wires each, it is tested at a vertical strain of weights, 


and when it breaks, that number of weizht is known as the 
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breaking strain. 

Now, if you have determined that the breaking 
strain is eighteen tons, that is what it took to break 


that wire, then the safe working load is one-fifth of that. 


Five into eighteen tons would give you the safe working load. 


Q I don't mean to cut you short, but you could 
have answered this question by telling us that it was 
one-fifth or five times the safe working load. 

Now, will you assume with me, Captain, that the 
turn buckles used aboard the Concordia Viking for this voyage 
were 1 x 18 turn buckles. Will you assume that? 

A Yes. 

q And will you tell me what the meaning of the 
expression -- what is a l x 18 turn buckle? 

A The yoke in the center is eizhteen inches long 
and the screw that fits into it is one inch in diameter. 

Q When you say the yoke, do you mean the travel? 

A Yes. It can be tubular, it can be open. One has 
a left-hand thread -- 

Q Just on the turn buckle are you saying that the 
1 x 18, the eighteen comes from the housing around the 
threads of the turn buckle or are you talking about the travel? 

A “Iam talking about the center of the turn buckle 
which I call the yoke. The amount of travel would be eighteen 
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inches on each side but you wouldn't have enough threads 


left. It would stretch out to 36 inches. 

Q Now, let me ask you, Captain, you never worked 
as a stevedore, have you? 

4 | I have worked in the hold as a seaman on ships 
where we did some cargo work. That is all I can tell you. 

Q Will you answer my question, Captain? Have you 


ever worked as a contract stevedore or the employee of a 
eee stevedore? 

A No. 

Q Can you tell me, Captain, do you have an opinion, 
assumin; three-quarter inch wire lashings affixed to a 
1 x 18 turn buckle, and assuming one man taking up the turn 
buckle, do you have any idea of how much force could be exerted 
on that lashing by turning this turn buckle say with a 
Marlon Spike or some other instrument, one man by hand? 
Do you have any idea? 

A Not approximately. I know that he couldn't break 
the wire with it. He might tear out a fitting depending 
on how heavy it was up. 

@ In any event, it is a very considerable 
amount of force that you cmexert with this turn buckle? 

A- Yes. 


Q That is the reason for it, isn't it so, so he can 


” 
- ae 
SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


rd/1f/277 Ash-Cross 


take these thinzs up really taut, tight? 

A Yes. This is niet you want. 

Q Now, assuminz, Captain, a lashing running from 
a corner casting -- let's take an upper container, a lashing 
running from a corner casting where the three-quarter inch 
wire goes through the corner casting, comes down, two 
ends are brouzht down and you understand what I am doing, 
the loop through the corner casting (indicating)? 

A Yes. 

Q The two ends secured to a turn buckle ty means 


of a wire clip -- do you know what a wire clip is, Captain? 


Would you teli me what a wire clip is, Captain? 


offhand, if there is only one wire clip on each 


Q Please tell me what a wire clip is, Captain, with- 
out trying to sahandipaiee me. 

A A wire clip or wire clamp is a device that has 
a U bolt which fits into a fitting which is grooved in the , 
inside to fit into the wire and it has two nuts on it and 
you set those nuts up tizht and you can hold the two pieces 
of wire together. 

Q And is that an acceptable method for securing a 
lashing wire to a turn buckle, in your opinion? 
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f It is a suitable method if you use enough clamps. 
There is a minimum number of clamps, depending on the 
thickness of the wire recommended ty the wire manufacturer. 
And using wire clamps on the ends where you make them into 
your turn buckle would call for more than one on each side. 

Q Is it an appropriate method of securing a turn 
buckle to have it in effect at the lower end of the lashing 
so that one end of the turn buckle is into the deck Fitting, 
the staple of the pad eye and the other end of the wire? 

A That is one way of doing it. There are better 
ways but that is one way. 

€ Is there any practice with respect to checking 
wire lashes during transatlantic crossings? 

A Yes. That is done every day under the supervision 
of the officer in charge. Sometimes he does it himself, 
sometimes he sends the boatswain or an experienced ablebodied 
seaman to check it. 

Q When you say does it himself, you mean he may 
inpsect it himself or are you saying that it is the obliga- 
tion of the ship's officer to physically do any work that 
may be required? 


A I didn't say that. I say he walks along with a 


bar and gives it a smack. If there is any slack, he may 


take a couple of turns. If there is no slack he just walks 
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on to the next one. 
3 Q And that is the customary routine aboard ship 


when it is at sea? 


5 A Yes. 

6 a) And if necessary, to tighten a4 lashing you take 
a4 up on the turn buckle; isn't that so? 

. | A That'is correct. 

. Q And you as master of the ships you sailed on, 
si if you received notice of heavy weather from your weather 
il | station, the ship's radio, you would normally have your 

| = carpenter or maybe yourself check these and make sure you 


had these all tight and secure? 
A I would trust my chief mate for that. 


» Q Now, Captain, you made some mention of the fact, 


and correct me if I am wrong, you said that in your opinion 


in picking up one of these containers here -- and assume, if 
you will, at Hoboken, pier B, in discharging these containers 


” they all should be lashed until just before they were picked 


up, at which time the crew should take off the lashings only 
for that individual container: is that right? 
A. I didn't say completely. I said sufficiently to 


hold it taut so that it can be quickly released. 


THE COURT: May I hear the question and answer? 


a Fr & 8S 


(question and answer read) 
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Q Well, what portion should be taken off that would 
still leave it adequately, the lashings as you conceived 
they were aboard the ship 4t the time of this accident? 
what portion would you take off? 
A Maybe 75 percent. Depends how it is lashed. 
If I am going to lash it there will be two lashings left 
for the last. And the turn buckle, the release on the 
turn buckle, whether it was a pelican hook or a shackle 
that can be opened to let it go instantly. 

Q Just a minute, Captain. Maybe I misunderstood 
you. I thought you told me that your assumption in this 
case was that this block of eight containers was lashed with 
lashines going from the top down to the deck and entirely 
over both lengthwise and athwartships? 


A Yes. 


Q And assuming, if I can use the expression, assumin 
& 


the type of stowage which you have assumed we had or you 
were asked to assume we had, what lashings would you recommend 
could be taken off? 
A You have no alternative -- 
MR. FRIEDMAN: Objection. He explained in the 
testimony on direct what should have been done. Now Mr. 
Kain is askinghim to assume what was done, how you zet back 


to Brooklyn when you are in the Bronx. He explained that tre 
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should have been lashed tn a d’fferent way and they should 
have been released ina different way than they were. 

Now, Mr. Ka‘n is asking him to accept and assume 
what he has described, as was not a proper way to begin with, 
and then apply the proper way of releasing the improperly 
applied onloaded lashings. He is mixing apples and oranzes. 

MR. KAIN: If your Honor please, I was under the 
impression that one of the things asked Captain Ash on 
direct examination was were the ship's crew in error in 
removing these lashings before some considerable time or 
some portion of time before they were discharged from the 
ship. I understand, and my recollection is, that Captain 
Ash gave him an affirmative answer. 

Now I am askinz Captain Ash on the stowage which 
he has assumed was aboard that ship, because he just told 
me that only sufficient lashings had to be left to have it 
adequstely secured, I am attempting to elicit from this witness 
what lashings had to be left of the stowage that he was 


asked to assume he had on the ship. I think it is an 


entirely proper question. 


THE COURT: I think it an okay question if he 
can answer. In other words, if he can answer about what he 
thinks would be proper under e circumstances, okay. If 


he believes nothing would be oper under the circumstances 
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and that there was nothing to do but do nothing, I guess 
that is all he can answer. 

MR. KAIN: All right. 

8) With those qualifications, Captain, is there any 
proper way you could have done this or can you tell me what 
Should have been done? 

A I have tried to make myself clear that the way 


they were lashed there was no alternative except to let them 


all go if you want to discharge one. This is what I have 


been trying to say, that they weren't lashed in a manner 
where the bottom of each one was tied down, as was introduced 
in this exhibit; that it was impossible, the way the descrip- 
tion was given to me of their iehtie. to take out one unless 
you let them all go. 

Q All right, Captain. Now, let's assume that this 
ship on the day of this accident had whatever type of lash- 
ing of these containers or securing of these containers you 
yourself deemed acequate. Anything you say is an adequate 
type of lashing. Assume that. What then should be done? 
Should the ship's crew unlash these containers or a certain 
portion cf these containers as each one is discharzged? 

A I repeat, I can see no alternative way of releasin 
the lashings when they are all tied down as a package. 


THE COURT: I don't think you understood Mr. Kain' 
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question. He now wants you to return to the situation that 
you recommend; that is, the way it would be in Exhibit 5. 
Assume that that is done for the purpose of argument. 

THE WITNESS: Yes. 

THE COURT: And then he is asking you based on 


that assumption exactly what would the ship's crew do to 


” ¥ 
prepare or loosen or whatever they should do to get it 


ready for the longshoremen to do their job. 
Am I right? 
MR. KAIN: Yes, your Honor, but maybe I can 
make it a little easier so the captain will understand me. 
Q Captain, let's look at Plaintiff's Exhibit 5 in 
evidence. Let's assume we have this type of lashing which 
I believe you indicated was the ideal type or what you 
would consider ideal. 
A Yes, sir. 
Q Now, can you tell me, looking at that diagram -- 
MR. FRIEDMAN: Excuse me, your Honor, I don't 
believe he testified it was the ideal, he testified it was 
the proper way. 
MR. KAIN: I just asked him and he said it was. 
THE COURT: Mr. Friedman is right as to what he 
testified to before. 
Q In your opinion, that is a proper lashing; is 


ae. 
uve 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.Y. — 791-1020 


rd/if/284 Ash-Cross , 
that not so? 
A Yes. 
Q Now, looking at that document would you tell me 


what the crew should remove from that type of a stow or lashy 


ing, stowage as they were discharged and at what point the 
crew should remove them? 

A Well, if you will see the center of this exhibit, 
trere are two types of lash assemblies. With releasing 
gear. One with the tensioner and one with the turn buckle. 
With nooks on the end so that a matter of seconds the 
lashing could be released. 

And so I repeat, the only safe way is to release 
One at a time so that the rest of them on their stacking 
devices and deck devices will remain secure while one is in 
motion. 

THE COURT: I tell you, it has never been clear 
to me, and I wish we had a biz slide of this or something 
to show to the jury, but I don't really understand how these 
cables or wires are affixed to the places they are affixed 
to. Are they run through and looped around or are they 
done with hooks?* 


THE WITNESS: Done with hooks just as that center 


drawing shows. You have twooptions -- 


THE COURT: What center drawing are you talking about’ 
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MR. KAIN: The one with the arrow, I believe. 

THE WITNESS: These (indicating). Now, this is 
that lashinz that you see there. 

THE COURT: Let's mark the center drawing with 
a capital A, shall we? 

THE WITNESS: Now, if one of these -- this lashing 


here, either one. Usually they are in pairs of the same 


kind. Because this is what gets tightened up from the daily 


inspections, they become loose. This tensioner is a hand bar 


that you pull up and down. It works hydraulically. 
You notice they both have fittings on the end and 
fittings on the bottom. They fit into the deck fittings 
and they fit into the holes on the bottom of the top 
container. 
Now, it is a matter of seconds to let this go, 
either one of these two types, before you take off these. 
THE COURT: What do you do, you loosen the 
turn buckle or you loosen the tensioner and then you knock 
out the hook? 


THE WITNESS: The hook will lift right out. 


THE COURT: So you just stand there -- whoever is 


supposed to let them go, he would stand there and loosen 
the turn buckle or the tensioner and it would fly out? 


THE WITNESS: Lift right off. It never exceeds 


of. 
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the whole unit more than the diagonal of the eight foot 
container. 

THE COURT: All right. And there would be how 
many of these for any single container, four of them or what? 


NESS: four of them on a single container 


and four of them on the double container. 

THE COURT: In other words, we are just taking -- 
you are onl, loosening one container at a time; is that 
right? 

THF WITNESS: That's right. 

THE COURT: So there would be four of these to be 
loosened, two at each end? 

THE WITNESS: Yes. 

THE COURT: Maybe the jury doesn't need this but 
I think, Mr. Kain, it might help to have this passed because 
I didn't focus myself on that center picture so I didn't 
understand the testimony too well. 

MR. FRIEDMAN: May the record show your Honor is 
referring to Exhibit 5 and the center picture is the big 
center picture. 

MR. KAIN: Before we show it to the jury, may 
I ask the captain just one or two more questions whic I 
think may be of interest as the jury is looking at it? 


THE COURT: Yes. 


Zo6 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. — 791-1020 


rd/1f /237 Ash-Cross 

Q Captain, how long is it since you commanded a 
ship or were a mate aboard © ship, a dry carzo ship which 
called at the port of New York? 

A 1963 -- in the port of New York? 

Q Yes. When I say port of New York, I mean Hoboken, 
Port Newark, Erooklyn, North River, East River. 

A Probably 1067. 

Q Isn't it true, Captain, that under: no conditions 
would the longshoremen, International Longshoremen's Assvucia 


tion, their union, permit any ship's crew to handle any 


| 
lashings of any type or any other fittings while the mane 


men are discharzin; careo? . Isn't that so? 
A It depends on whose obligation it is. Normally 
you do not find a crew working with tne longshoremen. 
THE COURT: Are you finished with your answer? 
THE W.TNESS: Yes. 


THE COURT: I'd like the question and answer read, 


(Question ...d answer read) 

Q Isn't it true, Captain, that under the unicn 
regulations you not only normally don't find them but ‘the 
union doesn't permit the crew to assist the longshoremen 
in any way during a discharge; isn't that so? 

f This depends who is supposed to remove lashings. 


If the stevedores are nea Posts to remove the lashings, the 
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2 do it. If they are not being paid for it, they won't do 


3 tt 

4 G Isn't it true that the union doesn't permit the | 
5 | crew to participate in the discharge in any way at all, | 
6 | whether we are talking about lashings, whether we are talking 
7 about operating winches, whether we are talking about 


positioning booms, whether we are talking about affixing 


9 taz lines, bridles or anything else? 
10 MR. FRIEDMAN: I object to that omnibus question 
i about tag lines or anything else. we are dealing with lashirgs. 


THE COURT: Overruled. 


8 MMR. PRIEDMAN: Which part of the question should 


he answer? 


The whole question. 


THE COURT: 


If you know. 


| 
# A I have seen no probiem of that type when I worked 


* in New York on the container ships. 


You are being asked. If you don't 


THE COURT: 


= know say you don't know. You are being asked something 
about what the union regulations provide. 
Is that right, Mr. Kain? 


MR. KAIN: That's correct. 


THE COURT: You m3ymt know it but that is the 


3-2 2 8 


question. vo you know what they provide in this regard? 
a) 
2u& 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.Y. — 791-1020 


rd/1f/289 Ash-Cross 

THE WITNESS: I know it is not customary -- 

THE COURT: That isn't the question. The question 
is whether you know what the union regulations provide as 
to the participation or nonparticipation by crewmen in the 


lashing 


ae 


and so forth, along with longshoremen. 

THE WITNESS: The crew in removing lashings are 
not working with the lsungshoremen. They are just making the 
cargo available to the longshoremen. 

THE COURT: .You. are wasts..: our time. .The questio 
is simply do you know what the regulations provide? Apparently 
you don't and Jet's goon. 

were you going to pass the picture to the jury? 

MR. .KAINe oL'mi sorry, sir. 

THE COURT: As I understand it, Captain, those 
two things that are crossed are two different types of 
lashings; right? 

THE WITNESS: That 1s correct, sir. 

THE COURT: It 18 not intended to represent 4 
single lashing; right? 

THE WITNESS: That is right. 


THE COURT: And one has two hooks and one has a 


hook and a turn buckle? 


THE WITNESS: That is right. 


THE COURT: I think that mizht help. 


oO¢. 
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MR. KAIN: I pass it to the jury. 
(Pause ) 
THE COURT: You may continue, Mr. Kain, please. 

Q Now, Captain, the Feck & Hale gear which you 
have in that description there, will you assume was not 
aboard the Concordia Viking. Will you assume that insofar 
as the lashings were concerned, and I am referring only to 
lashings, not other possible -- 

THE COURT: I didn't hear the beginning of the 
question. 

Can you read, Mr.Reporter, the question. 

(Question read) 

Q -- means of securing their carzo; that these 
containers were secured by means of wire, wire clips and 
turn buckles, and you told me just a minute ago insofar 
as lashings were concerned that this was an acceptable 
method, did you not? 

A Yes. 

Q An acceptable method of securing containers, 
using this material. I'mmt talking about how they were 
rigged. 

A Yes. 

Q Wire clips, wire and turn buckles. 


Yes. 
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Q Now, this diagram you have shown us in Defendant's 
Exhibit 5 -- I'm sorry, Plaintiff's Exhibit 5 in evidence. 
Assuming that type of gear, turn buckles, wire clips, and 
wire, three-quarter inch IPS wire, you couldn't free 
this, could you, with stacking plates in place if they 
passed through those corner castings on the upper containers? 


A They don't pass through. They have hooks on the 


Q I said would you assume that on the Concordia 


Viking we didn't have hooks on the ends, that we used wire 


going through the casting, wire clips to secure it to the 


turn buckles which, in turn, was secured mdeck to pad eyes 
and staples. Will you assume that? 

A Yes. 

Q I understood you to say that that was an 
acceptable method of securing these containers; is that not 
so? 

i sei0 = 
Insofar as the lashing is concerned. 

A Yes. 

C And I say assuming that type of equipment, and 
I direct your attention to this stow here that you have the 
arrow to; if you had this type of equipment, using it to 


lash in the manner described and going to those lower containers, 
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2 you wouldn't be able to move the wire around with shoes and 
stacking plates in place, would you? 
4 A You are asking me to assume something impossible. 
I can't give you an answer to that. 


6 Q You can give me an answer to this if you will 


7 listen to me, Captain: if the only lashing gear used for 


lashing, the only way wire lashings were used on this ship, 
on this voyage, was to pass a piece of wire through the 
corner casting, both ends coming out. So you will understand 
me, the loop goes through the corner casting. 


I understand. 


A 


13 Q And fixed to the turn buckle with wire clips. 


I understand that. 


A 


Q And the turn buckle in turn secured in a pad 


eye or a staple on deck. 


Now, my question is: if you had four containers, 


two above the other, using this type of lashing wire and 
stacking plates in between the upper and lower containers, 
you couldn't pass the wire through the castings, could you? 
A I would assume that you could not because -- 

Q You see, you can answer. 

A -- it is improper. 


Q So assuming that type of equipment which you told 


zs & 8B SB 


me was proper, it wouldn't be feasible to stow it in this 
29% 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.Y. — 791-1020 


rd/1f/293 Ash-Cross 


fashion, would it? 

MR. FRIEDMAN: Answer the question. 

A It wouldn't be feasible to discharge it. For an 
ocean crossing it would be feasible. For discharging it you 
have to take the wire out. 

Q All right, C-ptain, just for a minute. 

MR. FRIEDMAN: Wait a minute, please. 

MR. KAIN: I thought he answered me. 

MR. FRIEDMAN: He said wait a minute and it was 
obvious he was in the midst of an answer or else he. wouldn't 
have said, "Wait a minute." 

MR. KAIN: I apologize. 

A In securing these boxes with wire it isn't 
necessary to go through it. You can put a shackle there 
and then when you loosen the turn buckle all you have to do 
is open the shackle. There are so many ways that you could 
do it without interfering. But the way you have described 
it is an impossible way. 

Q Let me explore what you just said. Are you 
telling me that you could put a shackle through these corner 
castings instead of passing the wire through? 

A Yes, it could be done. 

With a plate in place, a stacking plate in place? 


No, not with a stacking plate. 


ac 
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Q That is what we are talking about here. You 
can't pass a shackel through it and you can't put a wire 
through it, can you? 

A But you can put a hook there. 

THE COURT: When are we going to have revealed 
to us a picture of a casting and a picture of a stacking 
plate? 

I always feel apologetic because I feel the jury 
may have superior imazination to me but at least I don't 
havethe faintest idea of what one looks like so I don't 
really get the poimtof what you are talking about now. 

Are you asking whether it would be impossible to have this 
kind of loop and at the same time have a stacking plate, 
or loosen it or tighten it or something? Believe me, L 
can't understand it. 

MR. KAIN: I understood the captain to say 
this was + eins type of stowage and I am trying to 
establish with the captain that with the gear we use for 
lashing, the wire, the wire clips and the turn buckles, 


there was no way that this type of stowage, which he says 


4s ideal or good, could have been employed by us even had 


we wanted to. That is all I'm trying to elicit. 
THE COURT: I just have to tell you, Mr. Kain, 
that that doesn't -~- I like to understand, if I have a bit 
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of a physical picture of things and I realydon't. You, 

of course, are so familiar with it. Is there a way right 
now for you to show us what a casting looks like, what a 
stacking plate looks like and the relation of the two things? 
If there would be, it would be very nice. 

MR. KAIN: If your Honor will permit me to do 
so, I believe I can have both a corner casting -- I'm only 
talking about demonstrative evidence, there ism way I can 
get you the particular casting. ‘I will see if I can have 
a corner casting and a stacking plate over the luncheon 
recess. Other than to ask the captain these questions, I 


don't know how to meet his contention. 


We just want to all understand what everybody's evidence 
B bs 

MR. KAIN: If your Honor will permit me to do so 
I will see if I can obtain this over the luncheon recess. 

THE COURT: Although we don't have the demonstra- 
tive evidence, I do want to know where we are at. Maybe we 
could just go back over it. Is there a bit of the testimony 
you can go back over? 

( Pause ) 


THE COURT: Show the pictures to Mr. Friedman. 


THE COURT: No problem about the questions. 


( Pause ) 
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MR. FRIEDMAN: I don‘c see these photographs deal 
with what your H nor has taken Un. 

THE COURT: Let's have them marked for identifica- 
tion and let's see what we can do. 

MR. KAIN: One of them clearly -- 

THE COURT: Please, let's have them marked for 
identification. 

(Defendant's Exhibit D, E andF marke for identifi 
cation.) 

THE COURT: Are you offering either or all of 
those, hkir. Kain? 

MR. KAIN: I intend to offer them on my case, if 
your Honor please, with the possible exception of D for 
identification. 

THE COURT: You are offering E and F? 

MR. KAIN: I intend to on my case. 

THE COURT: What difference does it make? 

MR.KAIN: I'm sorry, it is F for identification. 
I understand counsel has an objection to it. 

THE COURT: You have objected to all of them? 

MR. FRIEDMAN: Yes. 


THE COURT: Let me see them, please. 


( Pause ) 


THE COURT: Do either of these show a stacking 


SOUTHERN DISTRICT COURT REPORTERS, US. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. — 791-1020 


rd/lf/297 Ash-Cross 
plate or a corner casting? 

MR. KAIN: Not very close up, your Honor. 
No stacking plate at all. 

THE COURT: Let's defer these then. 

Is there a relationship between the corner 
casting and the Stacking plate if they are in place tozether? 

THE WITNESS: Yes, there is. 

THE COURT: Now, what ts a corner casting? Is a 
corner casting a square, round, or what? 

THE WITNESS: We have it in an exhibit. I can 
show it to you. 

THE COURT: What is that? 


THE WITNESS: Number four or five, that hold-tight 


MR. FRIEDMAN: I have 6 and 7-A. Where is 5? 


MR. KAIN: I have 5, I'm sorry (handing). 


THE WITNESS: This is the deck plate (indicates). 

THE COURT: This is Exhibit 7-A in evidence and 
there is a thing called "sinsle Stacking adaptor." Is 
that what you call a Stacking plate? 

THE WITNESS: Yes, the deck Plate. 

THE COURT: For the deck? 

THE WITNESS: Yes. 

THE COURT: Is there a stacking plate that zoes 


O° 
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between the containers? 

THE WITNESS: That is it rizht there. 

THE COURT: That is the double stacking adaptor? 

THE WITNESS: Yes. 

THE COURT: Let's just put it down. 

Now, where is the corner casting? 

TUE WITNESS: Right next to it. Here are the 
same things from another publication. This is British, 
I.S.0., aS you see. There is the corner casting, the deck 
plate and there is the stacking plate. 

THE COURT: Now, the jury can see this in a 
minute, but the cor +r casting, if the device is in place 
between the containers, then it fits into that kind of 
square rectangular openinz? 

THE WITNESS: Yes, your Honor. This is an integra 
part of the container. This is fast on the bottom of the 
container. 

THE COURT: On the bottom? 

THE WITNESS: Yes. It never moves. 

THE COURT: It sits down on a similar device on 

other container? 

THE WITNESS: Yes. So that they can hook onto tre 
container to pick it up. 

THE COURT: Just a minute now. If we have this 
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corner casting sitting down on the bottom cortainer and 

we want to use, whatever it is, the stacking plate, we 
would put the stacking plate -- I am talking about between 
the containers. 

WITNESS; Between the deck. 

COURT: I am not talking about between the 
deck. Then you would put that stacking plate down into 
the little rectangular part and then you would sit your -- 

THE WITNESS: Next box right on top of it. 
THE COURT: The hook, if you were having a loop -- 
THE WITNESS: It would go nwght in the hole. 
THE COURT: It would zo throuzh one hole and 
out the other hole? 
THE WITNESS: It would hook onto it. 


THE COURT: How does a loop just go throuzh one 


THE WITNESS: It is open in the side of that. You 
can go in one side and come out the other if you want to. 

THE COURT: If you had a loop you would go in 
this end that I am pointing to here and you would come out 
that side, wouldn't you? 

THE WITNESS: Yes. 

THE COURT: Maybe the jury could zet some benefit 


out of seeing this. 


oc. 
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FRIEDMAN: May I suggest your Honor mark by 


THE COURT: I have already marked them. 

I have marked, ladies and gentlemen, the deck 
stackin, plate, I have marked -- I have just put 2 little 
red mark "between containers." That is the stacking plate 
between ontainers. It has a thing projecting from 
either sic :. Then we have the corner casting. You might 


just pass that around. 


MR. FRIEDMAN: ‘Thank you, your Honor. 

THE WITNESS: I have a book there of all contai.ter 
ships from all over the world that show them stacked. 

( Pause ) 

TH. COURT: It would obviously be easier if we 
had a slide and an easel and somebody were pointing this 
out. 

MR. KAIN: I will have a corner casting in this 
afternoon. 

THE COURT: All right. we  ~re running a little 
late for lunch, but we might be able to get a iittle idea 
what you were asking about in that last series of questions. 

Is it correct -- just go over tha* again, Mr. Kain 
please. 


BY MR. KAIN: 
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Q Assuming the stowage you show on Plaintiff's 
Exhibit 5 which you have before you, the one you marked 
with the arrow as the proper type of stowage. Assuming 
four containers, two above two with lashings as shown “here. 


If you intend to pass a wire lashing through the corner 


casting on the upper containers, you can't have a stacking 


plate in place between the bottom container and the upper 
container, can you? 
A That is correct. 
MR. KAIN: That is what I was attempting to show. 
THE COURT: In other words, you are say*ng you 
cannot have both the stacking plate and a loop going 
through? 
THE WITNESS: That is right. 
THE CCURT: Thank you very much. 
We will adjourn now until 2:15. 


(Luncheon recess) 
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9/75 
(In open court - jury present) 
MR. KAIN: Before we begin, your Honor, we have 


a cori.:r casting here, which is a bottom corner casting and 


it is one I used tn another trial I had, if your Honor 


please. It is upside down at the moment, but this is a 
bottom corner casting. 
THE COURT: Let's have it marked for identificatio 
and see if there is objection. 


(Defendant's Exhibit G marked for identification. ) 


MR. KAIN: Ithink Mr. Friedman and Mr. Leonard 


| 
| 
would agree with me that all containers are not alike. 
THE COURT: Are you offering that into evidence? 
MR. KAIN: I thought your Honor was interested 
in neers it as demonstrative evidence what was meant by 
a corner casting and how they were arranged. 
THE COURT: I did ask for it. What will have it, 


a court's exhibit? 


| 
| MR. XAIN: May we mark it in evidence with the 
| understanding that it is only for demonstrative evidence? 
It is not a container casting from this part®cular ship. 
MR. FRIEDMAN: What I am interested in knowing, 
if Mr. Kain can make a pe eesenbab ion, or if the captain can 


tell us, we have heard that these containers were 1.8.0. 
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containers. As I understand it, this is a piece that in the 
real worid would be an integral part of the 20 foot by eight 
foot by eight foot container. What I am trying to find out, 
if Mr. Kain can tell us -- 

MR. KAIN: 20 by eight foot by eight foot 
container. Until this trial I never heard the expression 
I.S.0. 

THE COURT: I don't know what we are spending time 
One I thought that we had -- we had been talking a lot 
about a corner casting. You were asking questions about 
it, Mr. Kain. Mr. Friedman had asked questions about it 
and there has been a lot of testimony referring to it. 

Captain Ash, is this corner casting sitting in 
front of you, is it a corner casting? 

THE WITNESS: Yes, it is, your Honor. 

THE COURT: Then I will receive it in evidence. 

I wiil make it a court's exhibit or a jury exhibit or 
whatever I have to do. Do you want to offer it or don't 
you? 

MR. KAIN: I will offer it as a bottom corner 
casting on a container. 

(Defendant's Exhibit G received in evidence. ) 


THE COURT: How about the stacking plate? 


MR. LOENARD: Your Honor, I have called my client 


>) (oa 
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and there is a stacking plate on the way from the pier. 
THE COURT: All right. That will be helpful. 
All right, Mr. Kain, go ahead. 
MR. KAIN: May I ask for my last question, if 
your Honor please, from the reporter? 
(Record read) 
CROSS EXAMINATION CONTINUED 
BY MR. KAIN: 

Q You already told us in your opinion these containers 
should remain lashed, at least in part, until they are 
hoisted off during the discharze; is that correct? 

A Until they are ready to be hoisted. 

q Now, for a moment, Captain, let's think about 
the loading of these containers in Damman, Saudi Arabia. 
When these containers were loaded, in your opinion did 
good stevedoring practice require that as they were loaded 
each individual container be lashed before the next container 
is hooked? 

A Well, my contention isn't limited to that. My 
contention is that they should not have been stacked too 
high without proper fittings. Secondly, if they were lashed, 


they still should hme irdiviaddl lashing for the lower tier. 


Q That is not my question though, Captain. My 


question is, in your opinion, based cn your experience, dees 
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proper stevedorinz practice require that when containers, 
such as we have had described here, 20 by eight by eight 
containers, are loaded on deck of the Concordia Viking, or 
were loaded on deck, in Saudi Arabia, as these containers 


were loaded -- let's consider this four over four, this 


block of elght containers on the port side of number five 


hatch. As these containers were loaded, did they require or 
was it required, did good practice require that they be 
secured each container as it came down? 

A No, nO. That is not necessary. 

Q And I take it from your answer that in your 
opinion in loading them they were stable enough to put all 
eight of these containers down before you started to lash 
or otherwise secure them; is that correct? 

A Apparently. 

Q Well, I am askins you is it your opinion, is that 
concomitant with good, safe stevedoring practice, to load 
all eizht of these containers before you do any securing? 

A Ty is possible. If you dunnage properly and they 
are trimmed mroperly. They don't work with speed over there. 
a} Well, will you assume, Captain, that in the 
loading operation, the same as in the discharging operation, 


the lashing and securing of these containers was performed 


by ship's crew? Will you assume that.? 
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2 f Yes. 

3 MR. FRIEDMAN: Excuse me. 

4 Q My question is -- ] 
wy 5 THE COURT: Wait a minute. = 
S 6 MR. FRIEDMAN: Loading of these, according to 

7 J 


the captain's deposition, which is the rnly evidence we have 


$ On that point, in Saudi Arabia, was they were loaded by : ” 
? stevedores, not ship's crew, in Damman, Saudi Arabia. , 
, 10 MR. KAIN: I made no reference to loading. i 
Se made only reference to securing or lashing. 
- THE COURT: I think we may have misi:nderstocd | 
- you. Why don't you rephrase your question? } 
i Q I say with respect te the question I am asking 
1b you, Captain, will you assume that I am taik‘ng about a 
" Situation where the securing of the containers loaded in | 
a si Saudi Arabia was to be done by the ship's crew. 
” " MR. FRIEDMAN: I object. The evidence we have | 
” | in this record, on page 17 of the deposition, is that the | 
” | containers were loaded on board the ship by the stevedores 
: . in Saudi Arabia and that the crew lashed them. Now, loaded 
= by the stevedores, the crew lashe? them. We may or may | 
. not have somethin; in between that relates to the securing “= 
not the securing, what do we call it? The stacking device. | 
25 


The loading was done by stevedores in Saudi Arabia, the lashing 
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by the crew. Anything in between we don't know. 

MR. KAIN: I am asking the captain to assume that 
the lashing or other securing of these. 

MR. FRIEDMAN: I don't think I am raising an empty 
point. The "or other securing" is what I rise to. 

THE COURT: There may be some other step and you 
have brought that out. whether there -is or isn't we don't 
know yet. But I think it is okay for him, Mr. Kain, to 
ask his hypothetical in the form he has, and we will keep 
in mind the possibility of some other step. 

Q In your opinion -- and, Captain, if I understand 
you correctly, and you correct me if I am wrong, when these 
containers were loaded in Saudi Arabia it was permissible 
to put these eight containers on the port side number five 
hatch, lower them all on board, put them in place before 
they were secured in any manner; is that correct? 

A Under most conditions, yes. 

e But azain if I understand you correctly, in dis- 
charging these containers in the manner which was described 
to you and you are asked to assume and discharged at pier B, 
Hoboken, it was not permissible to remove all the lashings 
from the containers before they started to be discharged; 


is that also correct? 


A Yes, that was my statement. 
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2 Q Now, Captain, using the method I described to 
3 you in this morning's session, that is, the wire lashing 
4 with the wire clips and the turn buckle, is that a time-consun, 


ing practice to secure a container in that method or using 


that method? 


7 A Yes, it is time-consuming. Each individual lashirg 


or wires have to be clipped or clamped. They have to be 


shackled to the turn buckle to the deck. It has to be 


set up tight. 


Q Is it also in removing this type of securing, 


Do you have to remove the 


4s that also time-consuming? 
nuts and the wire clips? 


* A Yes. That is why it was not a good arrangement. 


That takes time, also; is that right? 


@ 


Sure. 


A 


3 3 Now, Captain, will you assume for the moment that 


* on this particular voyage of the Concordia Vikinz she carried 


sad a total of 76 containers on deck. Could you te.l me approxi- 


mately, based on your experience, how long it would take 
ship's crew, assuming a crew of about six men, a deck force 
of six men <-« 
MR. FRIEDMAN: I must rise to a question as > how 


long it would take to deal with 76, unless Mr. Kain can point 


a & & & 


out something else. I understood the captain's testimony to be 
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that they had eleven empty and one full, a total of 

MR. KAIN: If your Honor please, I asked 
captain to assume there were 76 on deck. 

THE COURT: What is your objection? The eleven, 
did he say that was all there were on deck? 

MR. FRIEDMAN: My understanding of the past 
testimony is that there were eleven and one. 


THE COURT: Let's see the deposition reference. 


MR. KAIN: May I ask, if your Honor please, 
» 


what the objection is? 

THE COURT: The objection is that it is a clea:ly 
incorrect assumption and contrary to the captain's testimony. | 
So let's just check that out. 

MR. KAIN: The number of containers on deck in 
this ship is an incorrect assumption, if your Honor please? 

THE COURT: I think that 4s the objection. 

MR. KAIN: May I note for the record that it is 
my understanding that I can ask an expert to assume facts 
which are not in evidence. 

THE COURT: I thought you had reference to this sh 

MR. KAIN: Ido have reference to this ship. 

THE COURT: It will only take a minute, if Mr. 
Friedman can show us the reference to the captain's depositio 
and that would be helpful. 
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( Pause ) 

MR. FRIEDMAN: May I make reference to the bottom 
of page sixteen, and at least to say the negative that as 
I scanned the other pages I didn't see any other reference 
to the number of containers being on ship. 

MR. KAIN: Bottom of page what? 

MR. FRIEDMAN: Bottom of page sixteen. 

MR. LEONARD: I think this difficulty arises of 
Mr. Friedman's misconception of his question. Mr. Friedman 
is talking about a part of the deck and -- 

THE COURT: 

"Q Does your cargo plan show how many were 
stowed; that is, how many 20 foot containers were stowed on 
the port side? 

"ph No. It says altogether eleven empty 20 
foot containers and cone full 20 foot container. 

"9 Eleven empty and one full one? 

"A Yes." 

MR. KAIN: JI submit that is clearly with reference 
to number five hatch. 

MR. LEONARD: Concurred by the captain's deposition, 
line 11, page 15. 


THE COURT: This is a matter cf very simple 


proof. Certainly the deposition reads the way it reads and I 
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think it raises a question in my mind, without trying to 
resolve all the ambiguities but it czn be resolved by 
the carso plan. 

MR. KAIN: Only for the purposes of this particula 
question and I expect to prove it, I am asking the captain 
to assume. Mr. Friedman can bring out if the assumption is 
correct. I submit that it isn't. I am entitled to ask 
this captain if he will assume with me that on this voyage 
the Concordia Vikinz carried 76 containers on the ship's 
deck. 

THE COURT: It is not a frivolous objection be- 
cause we don't want to have testimony about things that 
clearly were not correct. 

MR. FRIEDMAN: I won't stand on ceremony. I 


understood from the deposition there were eleven and one. 


If I am mistaken, and if it is, in fact, the cargo plan 


shows that there were 20 or 30 or 40 others, let him present 
it. I am not going to stand on ceremony. 
THE COURT: Just get the number. 
MWR. KAIN: May I put the cargo plan in evidence? 
THE COURT: Of course. Defendant's Exhibit il. 
(Defendant's Exhibit H marked for identification. ) 


THE COURT: Any objection to Defendant's Exhibit 


3 4s 

it 
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MR. FRIEDMAN: I haven't seen it. 

THE COURT: Take a 100k. 

( Pause ) 

MR. KAIN: Mark that as part of the same exhibit. 
May I note for your Honor's edification this was produced 
at the captain's deposition. It is shown on page 14 of 
the captain's deposition. 

MR. FRIEDMAN: I don't want to read a lot about 
pistachio nuts. Why can't you show me where it says there 


were 76 containers and I will agree to. 


MR. KAIN: If it is not referred to in evidence 


yet I submit I am entitled to ask him, subject to connection, 
to assume there are 76 containers aboard the Concordia 
Vikinz. 

MR. FRIEDMAL: If he wants to get formal I will 
stand on my objection. I have been handed a list that 
tells me pistachio nuts, Indian gum, steel flanges aboard 
and nothing that says the number of containers. If he will 
show me how he arrives at the assertion there were 70 or 
76 containers I will certairlyagree to it. Why am I being 
put in this position? 

MR. KAIN: You are being put in the position 
because you are raisin: a frivolous objection. 

THE COURT: The Court has already commented on that. 
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It may be in a foreign language, I haven't the 
faintest idea. I assume you have zone over this cargo plan 
and you have a basis for the 76 and that will about end it. 
I don't want a number -- 

MWh. KAIN: What I am representing to your Honor 
ia that I don't read these cargo plans. Ian not the expert 
on it. If your Honor wishes me to, although I think it is 
absolutely ridiculous, may I withdraw Captain Ash and may 
I put on the ship's officer for the sole purpose of testify- 
ing as to how many of these containers were on board the 
deck? 

THE COURT: Why does everybody have to be so 
stubborn? I assume you didn't z2t the figure 76 out of 
thin air, right? 

MR. XAIN: Sir? 

THE COURT: You didn't get the figure 76 out of 


thin air. 


MR. KAIN: Obviously not. I gmt it from my 


discussions with the ship's officer and from the documents 


produced. 


THE COURT: I will take it subject to connection 


MR. FRIEDMAN: All right, your Honor. 
MR. MAIN: Jf your Honor wishes me to I will he 
Jig 
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happy to withdraw Captain Ash and put on the ship's mate 
to testify ebout it. 

THE COURT: I don't wish to do that. Go ehead. 
BY ER. KAIN: 

Q Will you assume with me on this particular voyage 

of the Concordia Viking she carried on deck a total of 
76 containers, can you, based on your experience, and 
assuming this type of lashing that I have described to you, 
turn buckies, wire clips aiid wire rope; can you give me any 
approximation of the tine which would be required for a 
ship's force, described to you this morning by Mr. Friedman 
from the crew list, the deck force, to secure trrse containers? 
Or, if you wish, the total number of man-hours required? 

MR. FRIEDMAN: I object on the following ground: 
missing {rom the statement made to Captain Ash for him to 
assume is whether or not all of these containers are to be 


assumed these 20 foot by eight by eight containers or some 


entirely different size? Whether they are generally stacked 


in stacks of two, so essentially it would be 38. Generally 
stacked in stacks of two or three or four, which at least 
common sense indicates to me might play a role in the answer, 
et cetera. 
Iam perfectly willing to accept that Mr. Kain 
knows or represents that the mate has {ndicated to him tae 
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answers to those questions ard I have no objection to him 
offering that in the assumption subject to proof ¢ 4d connectiqn. 


Otherwise, I object to it as being incomplete. 


MR. KAIN: If the captain can't estimate any of 


these things -- 

MR. FRIEDMAN: It is plain, your Honoi, whether 
there are 76 eizht foot containers or .iot there is a differendqe. 

THE COURT: Does it make a difference on rven a 
zeneral estimate as to how they were stacked? 

THE WITNESS: Yes, it does. Also what area it 
covered, whether they were three in a row or two in = row. 
But I would say offhand it looks like an all da job. 

€ In your opinion would the securing on deck of 
76 containers in any fashion require some considerable 
amount of time? 

A Yes. I have to qualify that. 

THE COURT: I beg your pardon? 

THE WITNESS: I would say 77 containers on deck 
would require considerable time for the crew as a4 lashing 
gang, considerable wire, eonsiderable number of turr buckies, 
considerable number of shackels, and this would not be a 
routine deck load securing. 76 containers, a ship is in 
the container business. 

Q Captain, assuming this considerable amount of time 
315 | 
SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
_FOury SAE ee NS SY 


A 
7 , 
m 


= 


rd/1f/316 Ash-Cross 
that you have referred to with 2 deck load on the entire ship, 
assuming 76 containers on dé.k, is it in your opinion, 


regardless of the type of lashing used or the method of 


ing practice to follow the procedure you testified to this 
morning of taking the lashings or some of the lashings off 
each container immediately before it is raised? 

MR. FRIEDMAN: Object to the question. The ques- 
tion says is it feasible and the same question asks is it 
good stevedorinzg practice. Those are two different questions 

THE COURT: Let melear the question. 

(Question read) 

THE COURT: Is thene a difference between 
feasibility and good stevedoring practice? Is that 
difficult for ycu to answer? 

THE WITNESS: Yes, it is, your Honor. 

THE COURT: You take your time, Mr. Kain, and 
ask it one & a time. 

c Is it good stevedoring practice to follow this 
method, assuming the method of securing I have described 
to you, at least the partial method, the lashing with wires 
and clips, with that many roe on deck. Assuming what- 
ever lashing is used fncorporates a wire, wire clips and 
a turn buckle, is that good stevedoring practice to have all 
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or a portion of these lashing removed at the same time the 
container is being discharged, the individual container? 

A There are too many qualifications. Sometimes 
yes, sometimes no. Depends where you discharge, who is 
moving them away, what gear is being used and Wo is doing 
the lashins work. 

a You have ro een idea, do you, Captain, and 
I know you gave us a range, but you don't know the actual 
weight of containers which were carried on the port side 
of the Concordia Viking on July 12, 1971, do you, sir? 

A Only on the basis that they were I.S.0. containers 


that the qualifying list of what are accepted standards for 


the tear weight and the gross weight, that the 20 foot eight 


by eight is 3650 pounds for a container if it is empty and 
if it meets I.S.0. standards. I gave it an additional poundage 
the other way. 

Q Will you assume with me that these empty container 
weighed two tons each? 

A 4000 pounds, yes. 

Q Will oe assume that? 

A Yes. 

a) All right then. Now, will you also assume with 

Captain, that these containers, eight of them on the 


port side were stowed with the lon,; ends of the container for 


oar 
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and aft and the eight foot dimension of each container 
athwartship. Do you follow me? 

A Yes. . 

Q That is from side to side. 

Will you also assume with me, Captain, that there 

4s or was at number five hatch of the Concordia Viking o 2 
pair of cargo booms; that is, one on the starboard side, 
one on the port side, stepped at the forward end of number 
five hatch -- do you follow me so far? 

A Single gear, yes, sir. 

Q And will you assume withme, Captain, that tney 
were using at pier B on July 12, 1971, a house fall. 
Do you know what a house fall is? 

A Yes. 

Q What is a house fall? 

A Instead of using the winch fall on the boom 
adjacent to the dock, they use the same winch but they 
run the wire all the way to the top of the structure of the 
pier, which has a big iron framework all along it and they 
place the wire and the block that it goes through up on the 
top of the house. That is giving them a much longer reach 


with the cargo. They can land it on an upper level or 


they can land it adjacent to the pier where the ship's boom 


wouldn't reach that far. That is a house fall. 
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Q And might the use of a house fall, Captain, be 
dictated by the narrowness of the string piece of the pier? 

ee Oh, certainly. 

Q Would you tell his Honor and the ladies and 
gentlemen of the jury what a string piece is on the pier? 

A The string piece on the pier is colloquially 
the area of the pier -~ really the apron, from the wall or 
the shed of the warehouse out te the edge of the dock. The 
edge of the dock is really the string piece. This is the 
apron. And lots of times the ship's cargo gear with long 
areas would not reach safely there, so they use a house fall. 

There is also another factor, that if it reaches 

it might be too low and when they bring the cargo out, if 
they want to land it on a truck chassis or if they want to 
land it on a railroad car, there wouldn't be room enough 
between the boom top. 

Q Captain, will you look at this ship's plan of the 


Concordia Viking which is Defendant's Exhibit C in evidence, 


and will you open it. I direct your attention to the vessel's 


number five hatch. 
A Yes. 
Q First of all, Captain, how many hatches were there 


on this ship? 


A Five. Three on the fore deck and two on the afver 
eI 
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deck. 
Q Will you tell me, Captain, referring to that 7 
plan, how many double rig hatches does that plan show? | oe 
fh Sir? | 
4) How many double rig. hatches are shown on ~. it 
plan? | 
A four hatches are double rizged. Number five is , we 


single rigged. 


THE COURT: What is the difference between double 


| 
| 
riz and single “ig? | 
THE WITNESS: In a double rigg2u ! tch there 

are two booms at the forward ¢nd of the hat«.i and two booms 
at the after end of the hatch, meaning tne hatch ts hiz | 
| 


enouth to work two gangs in it. Whereas af numt five there 
oO ra) A 


was only one set of boonis ana so only one gang couidc work 


[ee 
* 


there. t 


THE COURT: At the forward end of the hath, is tim? So 


| 

it? | oe 
THE WITNESS: Yes, it is at the forward end of FN 

the hatch. 
THE COURT: Thank you. ers 

Q Will yqmassume with me on July 12, 1971, when : 

the Concordia Viking was at pier B, Hoboken, New Jersey, 

number five hatch, the ship was starbo rd side and number : 
326 ee : 
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five hatch was rizzed with a house fall; will you assume that ‘ 
A Yes. 
Q And will you also assume the stowage which has 
been described to you on the offshore or port side of 
number five hatch. Eearing those assumptions in mind, 
Captain, was the rig of the booms or did the rig of the booms 
as I have asked you to assume, provide for a swinging boom 
at number five hatch? 
A It could, but I didn't see any neec of it. 
Q Assuming number five hatch rigged with a house 
fall, starboard side to, doesn't a house fall, rigging with 
a house fa’. with only one boom eliminate a swing boom? 
A Yes. Although it doesn't rule it out completely. 
Q-e All right, let's make a further assumption, 
Captain. Will you assume that the starboard winch for the 
earzo fall at number five hatch, tnat the wire from that 
winch, instead of goinz up through a woom, was led ashore 
through the block on the house fall, back down and shackles 


into the cargo fall from the port or the offshore winch so 


there was a single hook; do you follow me? 


A Tht eliminates the starboard boom from use. 


MR. FRIEDMAN: Just a minute, Captain. 
I think we can safely say there is nothing tin | 
the evidence at-this pcint that supports all of these factual 
Sai 
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I am askiny, the captain to make 
certain assumptions. 

Mk. FRIEDMAN: I don't see how we can have a 
lengthy dissertation on thinzs that are not in the record 
or have any basis for coming into the record. If there is a 
witness standing by that Mr. Kain has spoken to that he 
expects to prove this, I won't stard on ceremony. 

THE COURT: I will take this subject to connection 
He has this witness on the stand. 

MR. FRIEDMAN: Is he representing to your Honor 

will be able to prove -- that there is proof availabl 
of all these details? 

MR. KAIN: Obviously I do, your Honor. 

TH= COURT: The problem about the number of containers 
it seemed to be a contradiction between the number 76 and 
what was in the captain's deposition so I went into that in 
some detail. 

I assume really that what you are saying, you 
haven't gotten out of thin air and you are going to put in 
evidence to that effect. It is up to the jury; right? 


MR. KAIN: For the most part I say to your Honor 


Mr. Picinich testified to the use of a house 


ge 
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MR. FRIEDMAN: I didn't rise to that, but as to 
the wire this wire is being led off. 

THE COURT: I will let this in. I have a problem 
and I wish these -- these descriptions are so unfamiliar to 
me and I have some background on ships, a little bit,but 
for the life of me I don't know what a house fall is. I don!’ 
picture cargo operations, the lines and so forth, and I 
don't understand why we are subjected to all this discussion 
when we should te having pictures, blackboards, slides, 
something. Now we have a blackboard and somebody can go 
over and draw it. But I'm sure thet my picture of this is 
inaccurate and I'm sure that the jury -- 

MR. KAIN: At the risk of incurring your Honor's 
displeasure, I don't believe in the cross examination of 
Captain Ash it is my function to call Captain Ash to a black- 
board. I intend, as part of my case certainly, to the best 
of my ability, to illustrate it both by means of blackboard 
and whatever other aids may be available to me. 

THE COURT: I am just saying, Mr. Kain, I really 


like to understand testimony as it comes in. I like to 


understand it. Now, I don't understand this. It is up to 


you. 
MR. KAIN: All right,sir. I will do my best. 
That is why I asked Captain Ash to describe a house fall and 
e) «. 
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why I asked him -- I have some difficulty because I don't 
know how to communicate with Captain Ash in terms he will 
understand that may perhaps still be understandable to the 
jury but I nope to connect these up. 
THE COURT: All right, do your best. 
BY MR. KAIN: 
Q In this rig I have described to you, Captain -- 
THE COURT: Take a minute and go over the rig. 

Q Captain, will you assume to me that would normally 
if we were using both booms, both booms, and the cargo fall 
is the runner, is it not, that hoist the dreft of cargo on 
the boom? 

A Yes. 


Q Now, this ship is starboard side to. Will you 


or the hoisting wire on the inshore or starboard boom was 
taken off the boom, led eshore to this block or Wwuse fall, 
passed through a block on the house fall and brought back 
aboard the ship where it was shackled into the hoisting wire 
from the port boom, the offshore boom. 

A Yes. 


Q That is a familiar rig to you, is & nct? 


assume the wire, Captain, that was normally the cargo runner 


Quite familiar and frequently used. 


And in this type of a riz you have in effect -- le 


- 
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me rephrase the question. 

If you were using a Burton rig, Captain, where 
you were using both ship's booms imtead of a house fall, 
would you have in this type of a situation, starboard side 
to, your starboard boom out over the pier; is that not so? 

A Yes. 

-) And you would have your port boom somewhere 
either on the square of the hatch or the ack adjacent to 
the square of the hatch; isn't that so? 

A It depends. If you have a deck load you may have 
4t over the load. 

C I see, either somewhere in the deck or over the 
squere of the hatch? 

A Yes. 

C When I refer to the square of the hatch we know 
I am talking about the opening on deck through which the 
cargo will come out of number five hatch; isn't that so? 

A That is correct. 

Q And when you have a Burton **g like this between 
the two boom heads, that is one over here and here, you 
have either a Schooner guy, and that is a guy between the 
two boom heads, is it? 

4 Yes. But you can't in this situation, you can't 


have that. 
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Q I am just trying to illustrate what I am talking 
about. Or you may have lazy guys which come down me on each 
side? 

A Yes. 

Q That is to prevent the booms from going apart; 
right? 

S Yes. 

Q In this situation that we are talkingabout,using 
a house fall, will you assume with me that the starboard 
wire from the starboard boom goes through this block on the 
pier, comes back and is shackled or married, put together 
with a hoisting wire .rom the port boom? 

A Yes. 

Q And in order to stop the port boom from moving 
towards the shore when you take a string, there is a working 
guy and a preventer guy that hold the port boom in whatever 
position is spotted; isn't that so? 

A Yes, but that isn't sufficient. when you are 
using a single boom you have to have a guy on both sides. 

Q I am talking about this house fall. 

A With the house fall you have eliminated one boom 


but you don't want a moving or swinging boom that is going 


to swing while your load is in process. You want to secure 


it. 
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Q Fine. That has nothing to do with the question 
I am asking you but there are guys to keep the boom head 
where it is placed; right* 

A Yes. 

© Now, assuming this type of a rig with a house 
fall, a single carzo hook, anc will you assume that the 
testimony in this case is that there wasn't any spreader 
used in discharging these containers and you know what TI 
mean by a spreader,don't you? 

A Yes, I know what you mean. There were four legs 
with a bridle. 

Q a hook in each one? 

A Yes. 


Q And tnese boom heads, the port boom, the one 


that is on the ship wit’ this house fall, that had to be 


positioned somewhere with respect to this stowage of eight 
containers, did it not? 

: Gh. ven. 

Q find based on your experience as a ship's officer, 
the experience you gave us the other day, where in your 
opinion with respect to this block of eight containers, where 
should the port boom be positioned; that is, the head of the 
boom, the end of it? 


A Right over the center of the lift, the load. 
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you are picking up the first cont (ner, spot your boom right 
over the head so you can take a straight lift. 

Q Over the head of the containe.. Are you saying 
that the top of this boom should be directly over the con- 
tainer that is tu sce lifted? 

A With a lift of this type in this area, yes. 

Q And that is the responsibility of the lonzshoremen 
to spot the boom where they want it for the work they are 
doing; isn't that so, Captain? 

A Tnat is their ususli -- 

MR. FRIEDMAN: I only object in this sense: 
that with respect to who does the work is one thing. With 
respect to the legal responsibility your Honor will charge 
the jury. 

THE COURT: We passed that long ago. Mr. Heller 
asked him a number of questions about what should be done 
and shouldn't be done. So if he knows whose responsibility 
it is I will let him answer that. 

Overrulec. 

Q Assuming further with me, Captain, that the two 


cargo winches at number five hatch that control the falls. 


In other words, that are going to raise the container; cdo ym 


understand which one I am talking about? 


Ca) 
3 bo & 
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Q Will you assume that these winches had a line 
pull of three tons in single gear and five tons in double 
rear? 

Yes. 

bo you know what I mean by abe 

Yes. 

Will you tell us what puil in single gear and 
line pull in double gear 13? 

A It is the same thinz in your car. If you are 
pulling up a hill, your regu.ar gear will not give you the 
engine traction that you need and you put it in second 
gear or third gear: on cargo winches we have two gears, 
single ‘gear and double gear. Normally if you are using 
single gear the energy exerted will be a force of three 
tons. If you put it in double gear it will be a force to 
five tons. I believe that is clear. 

S And that means when it is in three tons, single 
sear, the line pull will be three tons; right? 

A Yes. 

G And five tons is the double gear? 

A Yes. 

Q All right. Now, assuming the stowage as it has 
been described to you, these blocks, will you assume that 
these four containers, the longshoremen using a four-lezged 
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bridle which vou described, with the hooks on the end, 
wished to pick up the inboard, the one next to the hatch 
coaming, the inboard after container. Do you follow me? 

A Yes. 

2 Did I understand you to say that good stevedoring 
practice wouldrequire that this port boom, this up and down 
boom should plumb directly over the container it is going vo 
pick up? 

A If they are using the house fall, gs. 

G I asked you to assume that. Is that correct? 

A Yes. 


a Now, @ this point, Captain, after the hooks 


are attached and before the container-is raised, the top 


of this container is some 20 by eight by eight, the top of 
the upper container is sixteen feet above the deck; is that 
correct? 

A Yes. 

Q And a four-legged bridle, when the strain is taken 
on, the middle of the bridle 1s on the cargo hook, the four 
lines going out from it. About how high when the strain 
is taken, before it is lifted and there 1s just a strain 
on it; about how high above the top of the container which is 
gtpiven foot, the tep af ea 4s sixteen foot above the 


deck, would the carzo hook be? 
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2 f Four or five feet. For an adequate lift without 


putting too much of a strain on the bridle legs. M.re the " 


3 
4 horizontal the greater the strain. It should be a fair 
5 anzle. I'd say four, five feet. 


Q So that would mean that where the cargo hook is 


1t is approximately 20 to 21 feet above the deck? 


A 21 to 22 feet,yes. 


Q Now, will you assume with me that the testimony 


in this case is that at the time of this accident the 
container being raised had been lifted an additional eisht 
feet sc that the bottom of this container was then clear 
of the container which was immediately outboard of it; 


is that correct? 


4 A I don't get that. If the thing was lifted eight 


MR. KAIN: Perhaps the repcrt will let me 


Jllustrate what I am talking about. 


If we assume these are two containers, these 


# stenotype pads. Let's assume there 4s a similar one here 


and there are two more just like this inboard, and this 
4s out near the water, outboard. Will you assume with me 
that the testimony in this case is that at the time this 


accident occurred this inboard container had been lifted 


m & & SB 


until the bottom of this container was clear of the upper con 
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tainer which was outboard of it; do you follow.me? 
A I follow you. I am assuming it. 
Q Well, that is the testimony, Captain. 

THE COURT: Are you saying it couldn't have 
happened that way? 

THE WITNESS: Well, I say that when it was lifted, 
and it could be that high, 1% still Struck the other one 
before it got that hish. 

THE COURT: Go ahead. 

Q Assuming that it was lifted this eight feet 
which I have just described to yu and illustrated there, 
that would mean that in addition to this 20 or 21 feet that 


we previously had with the sixteen feet plus the bridle 


below the carzo hook, we now have an additional eight feet 


so we have 28, 29 feet above the deck; is that correct, 
where the cargo hook is? 

A If I were to assume that, yes. 

Q Based on your experience as a ship's officer and 
your knowledge of stevedoring, in your opinion using the 
house fall I described and winches with the lone pull I 
have described to you, would it be physically possible to 
Burton or move that container across that deck to put it on 
the pier when it was a distance of 28 or 29 feet above the 
deck? 
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A Well, sure. But you don't Burton it horizontally. 
I mean absolutely you could use the married fall using the 
house fall. It only weizhs two tons. 

Q I am only asking you, Captain, assuming a two 
ton container in the position I have described to you, do 
the ship's winches, which I have described to you, have 
sufficient power to move that container across the deck 
to the dock? 

A Of course. 

Q Without lowering it or changing its position, 
to move it in a straight line across the deck? 

A I am assuming what you say but I do not consider 
4t feasible. There is no necessity for raising it that 
high. 

Q I am only asking you, Captain, in your opinion 
based on your exnerience, is it physically possible to move 
a container with a four-legged bridle, which has been 
raised to the height I described to you, ina straight line 
across the deck in order to lower it down on the pier? 

A Not necessary to move it in a straight line 
across the deck 28 feet high. It would never be done. 

Q That is not what I asked you. I asked you is 


it physically possible? 


A I suppose it is but it is not a practical operatio 


ey *, 
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that any stevedore in his risht mind would do. 


r 


| 
| 
< + HOw let me ask you again, borrowings the reporter! 


paper here, assumin’: the same situntton with two of these. 


‘+. LSGHARD: Would you hold it up so the jury 


Assuming that these are the two inboard containers, 
one above the cther, and we have two more out here. 
Right. 


Kod that this ene is the one ‘that is 2otne vo 


over to the pier. 


(© were ‘the stevedcre fcremon or 1f you 
were the lonsshoremen operating the winches you just told 
me I think you would not consider raising this eight feet 
and then trying to move it over? 

That 18 rignt. 

a) Wcuidn't you, Captain, raise i¢ maybe just 
enouch to clear and thenstart to Burton it across the deck? 

A Absolutely. 

C And if on the starboard side of the ship; that is, 
the ship opposite the side we are talking Bbout; if on ths 
starboard side there were similar stowages of containers too 
high, wouldn't it be impossible, without removing the upper 
one on the inshore side, to Burton a container from the 
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offshore side atove the stowage of .40 containers hign? 
be absolutely stupid. 
would be impossible, wouldn't it? 
I wouldn't swear to tne Impossibility but it is 


> 


a stupid, inanc. practice I can't conceive of. They wculd 


ar the deck on cne side and then clear tise decl 


other. They wouldn't leave tne deck too high on the 
side with the idea of lifting; every load over it. 
q You conld Burton it off the inshore side or 


if you had two containers sid : j there wouldn't 


any problem movi.ig 
It would te eas 


it could be done this way, could it not? 


to 2et up co 


four feet 


bulwark. 3c wore 15 t that much cf a problem. 


Lue 


2 


u assume with me that this 
block of eicht containers that we have been talking about 
the port side of number five hatci., will you assume with 
that these four bottom containers were 
> block but were chocked, and you told us this morning that 
Chocks | Simonsional lumber runnin; between the bulwark 
and tho iy 3 the outhoard side, and from the natch 
33% 
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Aah-Uroes 
coaming -- ti-t Is the hatch coamin:; is the steel lize 
Or will around the hatch openin 
Yes. 


and you told me, f understood you correctly, 


your cpinion this was a proper mwmcthod of securin:z 


is 


Q And will you assume 
were put on decx there was dunnage underneath them; is 
pted practi 
is duanazed properly, 


And Cnée, of |\tns reasons 


that you don't want metal to metal cortact, 5 you? 


thet befor 
the upper containers 
between the upper and lower 
fnd that. 1s a proper way of 
Ls Le net) Captains 
CUStOMAaYry Way on the top 

because if your bottom tier is level, your top tier 
also be level. If you are going to put dunnage under it, 

create 4 sliding situation. These containers 


val 


BCIciring, 22 YOU Nave bie prop Fess sc & 
wror..; “ith puttine 2 conta tne 1 he  @ 2on 
dunnazte uniese you haves SOE : need, sh 


here 
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ius COURT: It 
iv’, KALE: 


rots rn Moere ct. 
baie FRIB iA: 


willie 
hune here when he Is : eaded On the other hand 
wind up with 4& cap. Or. Kaplan will be 
on the first thing in the morning? 
(hat 18 wy impression. 1 am just 
se to put on the docter. 
if ir. Priedmen is worried about 
will teke -- I don't know what he is 
4s worried shout that. 
van you 
xXamiration cf br. Maplan will be 
relatively brief. I would articipate the bulk 


the doctor's tine on the stand will probably be ir. 


oxamine him by counting 


wy 


his money. 


I would sugzest that Captain Ash come fairly 


the bevtinning of the morning. I have en tiea it 
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won't be a long witness then we will go right into the 
redirect of captain 

bh. KALI: These doctcrg have all of these 

is virtually ispessible. 

wRe FRISCAL: Just cnet otner m your lionor. 
With respect to the lost wages of wr. Picinich for the ten 
months that he allezes Re was not workiny for the period of 
time in question, the zsuararnteed alnual income, zuaranteed 


ry 
aha 
¢ 


annual wase for longshoremen which was in effect at that 
time, 19 -- we are talking about July, '71, to April, ‘72. 
Durin:s that period cf time it was in the neicthborhcod cf 

a thousznd 4 month. Actually more, $12,157 up to octoher, 
'71, and then it zets up into $13,665. I am perfectly 
willin., if counsel are, to stipulate to a lower fisure, 
simply 2 $ Oe por month ficure to the numbor cf months, 
without conceding any number of months. That during that 
period of time the zuaranteed annual income ran at approxi- 
mately a thousand a month. 


MR. KAIN: If we are talking about G.A.I., I 


have subpoenaed the’ New York Shipping Associetion, 


Sdeninich's G.A.I. payments actually paid to him. 


see why I should stipulate or whether there is any reason to 
stipulating to a lesser amcunt if we have the actual 


G.f&.I. amounts p2id to him. me 
: 330% 
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WR. LEUNARU: As I understand the offer, the 
offer is bcin= made to use G.A.I. to establish a waze 
rate for Mr. Ficinich in lieu of actual proof of that. 
certainly for one will not stipulate to that 2t ell. 

MAR. KAIN: tar. Picinich didn't testify he 
qu2lified for it. 

THE COURT: Get your records in. 

MR. FRIEOMAN: Particularly now that we 
goinz over until Tuesday, I don't mind subpoenaing 
presidents of corporations to testify that two and 
four if counsel] won't stipulate to it. 

KR. LOEHARD: Is that a threat? 

MR. FRIEDMAN: You can take it the way it sounds. 

$4.60 an hour is the contract wage. If I have 

poena somebody from some eorporation, but why do I 
o do that? 

THE COURT: When you mention guaranteed annul 
wase I assume that you mean that means something. Is it 
of no sisznificance? Is there a suaranteed annual wage? 

MR. KAIN: There is a guaranteed annual wage. 

certain conditicns precedent before -- 

MR. FRIEDMAN: Is there any doubt that Picinich 


4s qualified for guaranteed annual waze on the numbers of 


hours and yooars that he worked in the past? If there is, 
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maybe we will hive to subpoena that record. 

MR. LEONARD: If you are prepared to ignore the 
conditions which Mr. Ka‘n illuded to, which its his avatlabili 
to work on the days in questicn. 

MR. PRIELMAT: Iam nct askin~ you that. All 
I want to agree upon is that the rate of earninzs during 
thet period for 9 workince longshoreman such as Picinich 
were in the area of a thousand dollars a month. You don't 
stipulate he lost any time from work as a result of that 


accident. That is 3 matter of argument and dispute. 


MR. KALI: If I apprehend correctly, he is asking 


me will I stipulate what the hourly rate was for a longshore- 
man over particular years, I will be happy to do so. This 
is amatter of record. No reason we should fight about 
what the hourly waze 13. But if he is askinz me to 
stinulate, without any testimony, as to what G.f.I. payments 
hr. Picinich was entitled to for 4 specific year, no- 

THE COURT: Please. The way I would picture 
4t, without knowin: a lot about it is, that if someone, & 
group of employees are entitled to a guaranteed annual 
wacze and if you assume that they haven't fallenodff the ship 
and you are trying to figure out what they would have gotten 
or he would have zotten, the plaintiff would have gotten 
4f he hadn't had this accident, I gucss I would assume that h 
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was working up t{!l1l that point and thay if he hadn't had this 
accident he would have been able to work after that point. 
Now, I don't really know very much about it but 
4t seems’ to me that that is undoubtedly 311 4a matter of 
record and you just take away the fact, you assume he 
didn't have this accident and things would have continued 
as they were before, whatever they were. That is something 
wr. Friedman 4s entitled to talk ahout when he is talking 
about damages. 
MR. KAIN: If that were all it was, your Honor -- 
first cof all I ask to zive me a minute on this. Let me 
lay it out for you. These lonzshorem2n are not employees 
of John W. McGrath Corporation except on the days that they 
work for John W. McGrath Corporation. They are supplied 
from -- you heard the reference to the bi-state. That 
4s the New York-New Jersey Waterfront Commission hiring 
hall. They are guaranteed, sone of them, if they mect 
certain requirements, they are guaranteed eitha 2000 or 


hours. They have to meet that first. 


THE COURT: Who guarantees this? 


MR. KAIN: The New York Shipping Association, 
ILA, jointly administered. 
THE COURT: They will f11l1 in the gap between what 
they can collect from iicarath? 
Suk 
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MR. KAIN: Yes. All the stevedoring emplcyers 
in this port. Now these lon:shoreme:, 11 have various type 
seniority cards. When they are, for example, a man at the 
highest seniority is an & card. The lowest I think 
is arcund L. They have in these hiring halls what they 
call a voluntary list. and an involuntary list. If I 
have an A card end I want to work tomorrow, when they pre- 
order these zangs I tell the man in the hiring hall that I 
work out of, in this case, Hoboken, that Iwnt to work 
tomorrow. I have an A card, I have top priority. No wey 
that I am not going to set a job unless the port is on 
Strike. And it goes down the vcluntary list until it comes 
to L. Suppose I have an A card and I say to the man in 
the hiring hall, "I don't want to work today, I got an A 
card." They go down, fill it up -- 

THE COURT: He goes in and says, "I don't want 


to work"? 


THE COURT: Why would he not want to work? 

MR. KAIN: Occastonally there are pecple who would 
collect it without working for it. 

It goes on a voluntary list, the A card has top 
priority. They don't Zo pate involuntary list in any 


seniority category until they doen't have enough men on the 
ae 
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voluntary list te fill all the jobs that have 
Then they start at the bottom with the L card and they 
back up in seniority. Tne man with the A card has the 
last chance to refuse. If they take a man with an L card 
on the voluntary list and he says, "I'm goin; fishing, I 
don't want to work," he has a debit against him. If he 
tain amount cf debits he looses his right to 

a guaranteed annual wase.- 

I have a case where a longshoreman has worked 
a half day in five years who is making guaranteed annual 
waac and he has a lawsuit the one day he did get causht, 
he injurei himself on his wey to my snip. He hasn't worked 
a day in five years and he is entitlec to do this. 

So when you say to me will I stipula%t:. to an hourl 
that is 2 matter of contract. All longshoremen in the 
get X amount of hours. That I will stipulate to. 

If you have to say to me that you have to stipu- 
late t he 4s entitled to X amount of GAI, I can't do it 
for this. reasor, } : 4s Another reason: assumin ; 


Mr. Ficinien is not obtaining any ccmpensation treatment, 


is not a comp case. Incidentally, from his GAI they 


deduct any compensation payments he may get, they deduct 


x 


any unemployment benefits he may get from the GAI. 


or compensation, if he yoes 
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down to the Hiring hall and badees in so he ‘ for 

a day whether he works or rot, by that simple act he certifies 
he is ready; willing and physically able to work as a lonz- 


shoreman. 


If we are going to be talking about periods of 


@isability it beccmes material whether he badged in on any 


particular day. 

NE. LEONARU: One thins, your Honor, just to add 
to this. br. Pleinich received GAI payments 1: 1972 cover- 
ing the pericd of lisenb: ¥,; eon tye thousand odd 

4t Mi-behcoves the plaintiff to make an 
wase basis when the plain- 
Can't do it hoth 
WwaAyR « 

Mh. falsoié: wi.ole 
ana the New York Shippinr 

wage records of Mr. Picinich, whick I do not 

I have another sheet which ts probably identicsl to 
if we can agree that this is 
have cur basis for ergument. 
ample, wour Honor, 11 LO/C,, the full year, the saie 
yoar of '7O which he was not injured -- in fact none of 
inguries securred +- he earned $10,542. There were cortract 


y 


wasee L.creaees between that pe tod snd the barch, ‘72 
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THE COULT: what you say sbviously ought to be 


the basis for working something out. 


hilt. PRB MAE Y Shay etn toree 1a the year 
i@ the yeer '7C the records disclesed that his earnings 
and they were almost identicel for each of those years, 
1 seek. 
TY would thisk thet could be actreed 
oe aetuslly ea 
>t that over the weekend. I can't urder- 
tn principle with what Mr. rriedman 
matter of question of 
accuracy of 
LR. KAIN: There is more at stake here. Let's 
assume that Mr. Picinich, and thore has been very little 
testimony about it. I know he claims to have been totally 
5 ep tek ana not. to have workes en months. But heyond 
that pericd whether he acce se things or not or 
whether he sets 
THE CC : Mrs Kein, this Ys ell passin: 
As far as I know in this case there is a claim for lcst 


earnings for ten months only. 


BR. KATH: Ana no more: 
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Wik. KAIN: I never hed this befere elther. 
THE COURT: I think. that has been evident. 
isn't that: rient? 
Mi. PRIEDLAN: Absalutely. 
THE COURT: Now; the claim for the first ten 
months, and there is obviously the additional clain which 


will be arzued much more extensively that $10,0CO of lost 


earnin:ss is the claim for the mental change. 


hR. KAIN: We hed better cet this on the record. 
THE COURT: The reporter has been taking it down. 
I will see you ix.nday mornings. 
bi. FRIBOMAM: If 1 den'G mee en 

I will have to subpoena. 
THE COURT: Don't subpoena. I will put that on 


the record. 
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Ash-redirect 
MR. FRIEDMAN: May we put up what we had 
Thursday afternoon the table? 
THE COURT: Yes. 
MR. FRIDMAN: May I advise for the record that 
Mr. Leonard was kind enough to have his client produce 


a device which is in this bag which has not yet been marked 


but with the Court's permission I will remove from the bag 


and have it marked as Plaintiff's Exhibit Tl. 

Any objection to this going into evidence? 

‘MR. KAIN: I thought it was in. 

MR. LEONARD: It hasn't been marked. I assume 
the tender is not necessarily that this is the exact type 
stacking device but is of them. 

MR. FRIEDMAN: Yes. 

THE COURT: Any objection to Plaintiff's Exhibit 11 
going into evidence? 

It is received. 

(Plaintiff's Exhibit 11 is received in evidence.) 
REDIRECT EXAMINATION 
BY MR. FRIEDMAN: 

Q Now, Captain Ash, it has already been stipulated, 
and we don't have to go through questions, that this is an 
example of a type of stacking device, as we have been using 
the phrase, for cargo containers; is that right? 

= gee 
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Q Now, we have in front of the jury as Exhibit G 
a model, in fact a cutout of a corner of,these 20 feet by 8- 
foot by 8-foot, or that type of container; correct? 

A Correct. 

Q Now, as we can see, without taking the trouble 


to describe it in words on the record since it is visible 


to everybody; in the corner there is a particular piece with 


various holes on the top, sort of a rectangle on the side, a 
circle on the side, a different shape, but those openings; 
correct? 


A Yes. | 


Q What I want to. know is this: this kind of apparatus, 


in how many of the corners of the box -- you have a 20-foot | 


by 8-foot by 8-foot rectangular, large sized box and that 
would involve literally eight corners. I think I am 
correct. 


A Yes. 


Q Now, in how many of the corners ordinarily would 


this kind or something similar to it be, these holes? 


A All eight of them. 
Q So that although this was produced as the bottom 


corner of the particular box from which it was taken, you 


tell me and would it be fair to say that something similar-- 


aed 
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| 
| 
THE COURT: He has already said that. Let's move gn. 


3 ; Q Now my question is how does this, now referring 
| 
4 | to Plaintiff's Exhibit 11, the stacking device, work, if 


| 
it does, in conjunction with the container corner, Exhibit G? 


qa 


6 | A tt.fits Lignht.in. | 

7 Q Like this (indicating) ? | 

8 | A Yes. That is now a receptacle for a container | 

9 + to be put right on top of it when you are stacking. That is | 

10 | known as the stacking plate. 

11 | Q And what would come down upon it would be literally 

12 the same kind of opening except coming down? 

13 | A Yes. It would be the bottom of the container on ca 

4 | of it. 

15 Q Now, Captain Ash, when, if you are leading a ship, | 

i] 

16 | if a ship is being loaded in any port, be ita foreign port | 
. 17 or any other port, and you are loading these cargo containers 

18 in two tiers. At what point in the sequence does the 


stacking device get placed in? 


20 | A The bottom plate would be just half of that. It 


wouldn't have the bottom piece. That sits on the deck or it 


is secured to a girder or to the deck itself so that the 


bottom sits on it. That would be half. Then in between 


each two, if you go up two high this is inserted in all chene 


if you go three high, then there are more. 
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THE COURT: He has already said that. Let's move 
Q Now my question is how does this, now referring 
to Plaintiff's Exhibit 11, the stacking device, work, if 
it does, in conjunction with the container corner, Exhibit G? 
A Lt Fits Sight ins 
Q Like this (indicating) ? 


A Yes. That is now a receptacle for a container 


| 
| 
| 


to be put right on top of it when you are stacking. That is 


known as the stacking plate. 


| 
| 
| 
| 


Q And what would come down upon it would be literally 
: | 
the same kind of opening except coming down? 
A Yes. It would be the bottom of the container on top 
it. | 

Q Now, Captain Ash, when, if you are leading a ship, | 
if a ship is being loaded in any port, be it a foreign port 
or any other port, and you are loading these cargo containers 
in two tiers. At what point in the sequence does the 
stacking device get placed in? 

A The bottom plate would be just half of that. It 
wouldn't have the bottom piece. That sits on the deck or it 
is secured to a girder or to the deck itself so that the 
bottom sits on it. That would be half. Then in between 
each two, if you go up two high this is inserted in all corne 


if you go three high, then there are more. | 
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Q Captain, before the second tier container is 


| 
| 


actually lowered down upon the top of the first tier container, 
does the restraint stacking device have to have been installed 

A Yes. | 

Q Now, if you will assume that in this case the ssa: i 
mony has been to the effect that the Concordia Viking, | 
at least in the number 5 hatch area, had cargo containers | 
in a Saudi Arabian port by stevedores of the Saudi Arabian 
port, the local stevedores, and that after the cargo con- 
tainers were on the deck, there were deck lashings applied 
by the crew -- do you follow me? 

A Yes. 

9) Now, my question is, sir, was it the crew of the 


ship or the Saudi Arabian stevedores who would, in the 


ordinary practice of stacking devices were being employed, 


who would have actually fit in the stacking devices? 
A The stevedores. 

MR. KAIN: If your Honor please, I have an 
objection unless the foundation is laid that Captain Ash 
has some knowledge of loading procedures in the Persian Gulf | 

MR. FRIEDMAN: Excuse me, if I may pick up that 


question. 


Q Does it depend at all upon Persian Gulf procedures 


or does it depend upon the sequence that we have just 
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described as to not onloading or dropping, as it were, the 
second tier until the stacking device is in place, if it is 
being used? 

A That's the procedure, to use the stacking devices 
on the containers. 


THE COURT: Wait a minute. There was an objection 


by Mr. Kain. Had Captain Ash answered? 

MR. FRIEDMAN: I thought I clarified the point. 
Maybe I didn't. I don't know. 

MR. KAIN: My objection was to Captain Ash 


testifying as to what the procedure was in the Persian Gulf 


as between functions performed by the stevedore in the 
Persian Gulf and ship's crew in the Persia @tulf unless 


a foundation had been laid. 


THE COURT: The question was in very general terms, | 


} 


and if you can answer it, you can answer it. If it depends 


on particular Persian Gulf things that you don't know about, | 
of course you couldn't answer it. But the question is general 
and if you can answer it, go ahead and answer it. 

THE WITNESS: I have answered in a general way that | 
while the loading is in progress between each tier, the 
stevedores will place the stacking plates. 


Q And if they load the second tier box on without 


using stacking devices, is there any, sO to speax, reasonably 


| 
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available way to install them in afterwards? 


A No, there is not. 


THE COURT: So it was the stevedore's responsibility 


to put them in over in Arabia; is that what you are telling 
us? 

THE WITNESS: No, your Honor. 

THE COURT: I thought that's what you just said. 

THE WITNESS: The stevedores in the process of 
loading put them in. It is a regular loading operation. 
But the ship has to furnish them. 

MR. FRIEDMAN: That would be my next question. 

THE COURT: As far as putting them in, the 
stevedores would do it; right? 

THE WITNESS: Yes. 

Q Now, the providing of these or similar types of 
stacking devices in whatever port that the onloading is 
going on, ordinary practice, who provides it? I think 
you may have answered that question for his Honor. Who 
provides the stacking devices? 

A The ship. 

Q Now, with respect to the bottom tier of the cargo 
containers and the deck lashings, or the lashings being 
applied to the deck, did you testify on Thursday to the 


use Of something called deck pads or padeyes? 
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Yes. 
MR. FRIEDMAN: May this be marked Exhibit 12 
for identification, please? 
(Plaintiff's Exhibit 12 is marked for identifica- 
tion.) 
MR. LEONARD: May the record indicate the 
third-party defendant objects to this line of testimony 
as constituting improper redirect examination. 
THE COURT: Overruled. 
(Discusc’ on off the record.) 
MR. KAIN: I have no objection if Captain Ash 
can identify this. 
THE COURT: Exhibit 12 is received. 
(Plaintiff's Exhibit 12 is received in evidence.) 
Q Captain ash, can you tell us about the yellow 
sheet that's attached to that page, is that accurate as a 
drawing, not as a photograph, show what at least is one 
common type of padeye used of the sort you have touched 
on in your testimony? 
A Yes. 
MR. FRIEDMAN: May I just hold this up in front 
of the jury? It doesn't take much to examine it. 


(Pause) 


Simply an upside down steel U with a fixture at the 


os 
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foot so that it can be secured to the deck? 


A Not necessarily on the deck. It can be on the 


bulwarks. They are él over. 


Q And then in the case that we are here concerned 


with, either shackled or a wire rope would be run through 


that loop and the various tying procedures that you have 
described? 

A Yes. That would be around the container, not 
under it. 

Q Now, excuse me if I am skipping around a little, 
Captain Ash, you had an opportunity to be shown by Mr. Kain, 


I believe, Thursday what has been marked in evidence as 


Exhibit C, and before this moment you have had also & chance 
*o look at it more closely than you are looking at it now? 

A Yes. 

Q From the close look that you took, and I don't 
mean at this moment, can you tell us with respect to the 
number 5 hatch area, and if it will speed things alonad 
we have a vessel, do we not, that on the starboard side-- 
(at the border}. We will call this the top, the bow. 1 <m 


not going to try to make a representational drawing. But 


it is the right side of the vessel that was up against 
the pier on this ship at this time. 


A Correct. 


aT: 
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Q Now, staying with the number 5 hatch area, which 


we are concerned about, there was a certain distance, was 
there not, from what we calli the bulwark of the ship, the 
rail on the starboard side. That gets to be called the 
inboard side because that's the side against the pier; 
right? 

A Yes. 


Q So going -- 


MR. LEONARD: Inshore side. 
Q Excuse me, inshore side, Captain. The inshore 
from the bulwark to the rail there is the deck; right? 


A Yes. 


And then what ends that deck area? 


A The hatch coaming, the opening in the center 
of the ship. 

Q When you say coaming that means a short wall that 
runs up a bit; is that right? 

A It would be similar to what is in the witness 
box here. A short wall to protect -- 

Q Now my question is, on this vertical bulwark, 
that's the inshore side of the ship, inwards to the hatch 
coaming at the number 5 harch, what did the plan indicate 
was the’ distance? You may not have that in mind so I 


will give you the mpa. 
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A The forward dimension was about 20 feet 6 inches, 
af I veeali., 
Q Is there a number on the plan? 
A Yes. At number 5 hatch, on the forward end the 
distance overall is 20 feet 10 inches. 
THE COURT: What distance is it from the bulwark 
to the hatch coaming? 
THE WITNESS: From the hatch coaming to the 
bulwark on the corner, on the forward end, it is 20 feet 8 
inches. 
Q Now -- 


THE COURT: That's on the starboard side? 


THE WITNESS: Starboard side on the forward end 


from the aft looking forward. 

Q And at the aft, or the rear end of the number 5 
hatch area, does the plan indicate what the distance is? 

A 19 feet 10 inches. It looks like a 10 to me. 

Q Just a little bit narrower. 

A Yes. This is approaching the stern where it 
rounds off. 

Q Now, does that pias indicate, and if it doesn't 
you tell us that, the exact or approximate height of this 
hatch coaming wall? 

A It will show it somewhere, yes. 
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Q If I may take the liberty, I'm not sure it 1s 2 


critical fact in this case. Can you tell us the approximate 


height you would expect the hatch coaming to be? 
| 


A Between 36 to 42 inches. 

Q About three to three and a half feet high? 

A Yes. 

Q All right, we will pass that. Now, we are looking 
down, as it is with, on the ship, not sidewards. That hatch 


has a certain width; right? 


A Yes. 
Number 5 hatch, what was its width? 
It is 21 feet wide and 27 feet 5 inches long. 
Did you sis oui inches or was it just feet? 
27 feet 5 inches long and 21 feet no inches wide. 


Now we are over to the port side of the hatch, 


Yes. 


And of course the same coaming and the same wall;, | 


Yes. 


Now, we are over to the area that's been mentioned 


throughout the course of the testimony in this case, 
the port side of the number 5 hatch, the offshore side. 


A Yes. 
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Q And can you tell me are the dimensions for the 
port side of that deck area the same or different than 
for the starboard side? 
A Yes,they are. 
Q The same? 
The same. 
MR. LEONARD: Am I correct is 20 feet 8 inches? 
THE WITNESS: 20 feet 8 inches from the hatch 
coaming to the beam at the forward end and 19 feet 10 
inches at the after end. 
MR. LEONARD: Thank you very much. 
Q Now, if these containers were 8 feet in width, 
as it has been hecaiiieaen to, then of this either 20 feet 8 
inches or 19 feet 10 inches, with two containers side by sine, 
how much of this space would they occupy as a minimum? 
A Well, 16 feet would ‘2 the cargo space butted 
up against each other, and approximately two feet on each 
side. A few inches less aft and a few inches more forward. 
But essentially that. 
Q Even it was, so to speak, squarely placed or center 


spaced, there was less than two feet on each side? 


| 


A Well, two feet at one end anda little bit less than 


two feet at the other. Maybe two inches on each side. 
Q Now, according to the evidence we had before us, 
Qor 
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in this area there were what, some eight containers? 


A There were eight containers but there would be two| 
So a layer of four and a layer of four; is that 


A Yes but as far as the hatch goes the 20-foot 
containers would go as far aft as possible and still the 
two containers that were forward of them would cover part of | 
the hatch and after that is the deckhouse and the masthouse. | 
It would extend beyond that. 

Q I see. Because the hatch is only 27 feet and the 
length of this thincg is 40 feet? 

A Yes. 

Q Now, what I have done, Captain, and you tell me 
if this is right because it is your testimony that counts, 
whether this is consistent with the testimony and the 
assumptions you made before; that we have four boxes along- 
side here, two tiers, so that one is sitting on top of five, 
the way I have used the numbers, and two is sitting on top of 
six, three on top of seven and four on top of eight. We will 
use the initial numb, .s the top tier. All right? | 

A Yes, but there is one slight difference. There 


is still a little room to make the boxes go a couple of feet 


{ 
| 
farther aft of the hatch itself, closer to the after poop deck. 


are 
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Q I am going to ask you to understand, Captain, 
with the Court's permission, that I have not intended this 
to be to scale. You have all seen me drawing it. Indeed 


I am not intending to represent or present it as to what 


i 
| 
| 
distance there was between the two boxes, if any, and to what 


| 


extent they extended forward of the end of the hatch but | 
just very generally as to the location of the eight containers 
in this area, just very generally in those terms. That is 
the use of the drawing I have made. 

MR. KAIN: May we note for the record, your Honor 
it is defendant's position as of now there is no testimony 
in this record as to precisely how these -- 


THE COURT: I think that is right. I understand 


MR. KAIN: Nec essarily this has to be general 
and cannot depict the situation as it existed. 
MR. FRIEDMAN: Fine, I agree with that. 
Q Now, question number 1, Captain, do you understand 


that this is the inshore side and this is the pier (indicating) 


A Yes. 
Q Now, when these containers were to be lifted-- 
withdrawn. 
When these containers were to be offloaded, in 
what direction, you tell us, how were they to be lifted and 
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moved? Would you explain to us the direction of the movement 
to effect that purpose, of offioading them from the ship 
and getting them down to the pier, whether onto the bed 
of the truck or a railroad car or what have you? 

A They would have to be moved from the position 
where it is, and that would be the after one that I think 


you have marked number 4, clear across the deck, over the 


hatch, over the other cargo, if any, and then onto the dock. | 

Q Of course, on this sketch we can't show the lifting 
aspect; right? 

A Yes. 

Q That's the first step? 

A Yes. This is looking down from the top. 

Q After it has been lifted up, then is the 
direc’ ion in the way I have just moved (indicating) ? 


A Exactly as you have shown it. 


Q And I will just do that to indicate that movement 


(indicating). 


A Right. 
Q Now, Plane of the fall, did we hear that term 
the other day? 


A Yes. 


What is the plane of the fall, Captain? 


| 
That's the horizontal plane that would go through the 
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direction that the falis will travel with the load from 
one block ahead of the boom to the dock of the house fall. 


That would be the point. 


Q In the circumstances -- 
MR. LEONARD: Just for clarity, I know the captain 
said horizontal but he indicated vertical. 
THE WITNESS: The whole thing moves across 
deck. Plane would be a vertical plane moving in a horizontal 
direction. 


Q I want you to tell me, it is this space occupied 


by this box, its size, 20 by 8 by 8, as i+ is moving across? | 


A Yes. 

Q All that air space that it is moving:through to 
get to the inshore side? 

A That's correct. 

Q Now => 


THE COURT: I think you told us something different. 


I asked you about that Friday and you told me it was the 
plane made of three points: one, the two -- I had a Siokerie! 
Friday but I don't have it and I have been pleading for a pidtr 
and nobody will give us one. But anyway, there is a triangle, 
isn't there? 

THE WITNESS: Yes. 


THE COURT: And there are two upper ends of the 
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triangle consisting of things which presumably some day 
in this trial we will see pictures of, and then there is 
the point where some lines go down and meet so that they 
hold this cargo? 

THE WITNESS:. Yes. 

THE COURT: And you have three points, and you 
told me it was the plane made up of those three points. 

THE WITNESS: But it moves in a horizontal -- 

THE COURT: I don't care how it moves. It is 
plane consisting of those three points? 

THE WITNESSS: Yes. 

THE COURT: Any different? 

THE WITNESS : No. 

THE. COURT: It isn't made up of the space 
occupied by the box. That isn't what you told me Friday 
sl wihik you are telling me now. 

THE WITNESS: I am talking about. the plane of 
the falls, that's the wires that are carrying the load. 

THE COURT: All right. 

Q What is the term that is used for the air space 
that is going to be, so to speak, consumed or occupied 
during the course of the movement of the container from 
its position on the vessel to off the vessel? Is there a 


term for that? 


er 
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A None that I know of. This is the open space through 


which it will move. It doesn't matter whether it is a small 
package or a big package, as long as you have the plane 
of the falls that's the direction it is going to move. 

Q Explain to me the relationship between the term 
and the definition as you have just given it to his Honor, 
of the term plane of the fall, and the space occupied by 
the cargo in its movement, the relationship of those two 
consents? 


A the plane, p-l-a-n-e, the area it wiil go 


Q To be frank, I am back where his Honor asked you 

the question -- 

THE COURT: I see no point in going through 
this unless we have some pictures. When somebody gets 
some pictures we will go to it. Otherwise we will spend 
hours in inconclusive discussions about this. I have a 
book in the robing room on modern seamanship if anybody 
wants to use it. 

MR. FRIEDMAN: I will be happy to use it. 

(Pause) 

THE COURT: I am referring to page 172. It is a 
picture which is called “house fall rig." Obviously 
it refers to naval warships but I would think it would be 

ut 
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at least until something better is produced, it will 
illustrate some of the basic points.Let's see if we can 
use that. That's "Knight's Modern Seamanshi 

Q I will put a clip on page 92 and so we 
have an opportunity to mark it. 

Can you tell us first, to deal with the threshold 
question, that picture of certain cargo handling equipment, 
coes it fairly and generally provide a basis for explaining 
the equipment that was used for the handling of the cargo 
on the Concordia Viking? 

A Yes, it explains it but it can also complicate it. | 
The ammunition ship, from which they are transporting 
ammunition over to the battle ship, would be the same as 
it was the pier and they were transterring cargo from 
w-ne ship to the pier. The rig, the principle is the same. 

THE COURT: In other words, it shows those three 
points, the plane of the falls, and so forth, doesn't it, 
pretty much. 


THE WITNESS: Yes. 


Q Lightly, so we can erase it at a later time becaus 


it is a library book -- 

A There is the triangle. It is very plain. In this 
case the ammunition ship is the warehouse. That's fixed. 
They are transferring from one ship to the other. This is 

3G 
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the house fall (indicating). 
Q I think we can describe it on the record and 
then with the court's permission show the cut to the jury. 
The triangle that you are referring to has as 
its base the upper horizontal line, an upside down triangle; | 


the top of the triangle is called here the outboard transfer | 


whip and then you can see a line down, almost directly down, | 


just a slight angle, and another line up at a more severe 

angle, and that's the Plane of the fall directly beneath 

which carried the load which you described to his Honor. 
A Yes. 


MR. FRIEDMAN: I ask permission to show it to the 


THE COURT: Yes. Ladies and gentlemen, what this 


does, at least temporarily will show you what, frankly, 


I was anxious to see Friday; that is, just the basic arrange- 


| 


| 
| 
| 
| 


ment of having a boom on the ship and then what they call 
the falls which hook to the structure on a dock and how 
they use that basically to transfer cargo from the ship to 
the dock. You will see the basic arrangement and I'm sure 
we will have something a little more precise later on. This 
is good enough for Present purposes. 


We will call this Exhibit 13 and we will get 
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(Plaintiff's Exhibit 13 is received in ev.ience.) 
Q question before we pass the cut, and that is 
this, Captain 
MR. LEONARD: I haven't seen it. 
MR. FRIEDMAN: I will show it to you (handing). 
Q As the gentlemen are looking at it, Captain Ash, 
while not necessarily exactly as is shown in that cut, 
in the Concordia Viking, the Picinich situation, there, too, 
from the evidence that you have heard the very end of this 
rig as it met the cargo, were there four hooks, corner hooks | 
to each of the top surface and the four corners? 
A Yes. 
MR. FRIEDMAN: May I pass this to the jury? 
THE COURT: Please do. 
(Pause) 
MR. KAIN: Your Honor please, may we note for 
the record that although this exhibit illustrates the 
principle of a house fall, it is certainly not the same 
rig as we have been discussing here. 
THE COURT: I am sure we will have to get it more 
refined later on. 
Q Coming back, if I may, Captain, to the onloading 


procedure in Saudi Arabia in this case, passing the matter 


of using the stacking device, for the purposes of conducting | 
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the ccean voyage from Saudi Arabia, I think there is some 
testimony about $11,000,in any event a considerable distance 
to the port of New York at Hoboken. Now, did the various 
deck containers, container cargoes, have to be lashed to 

the deck? 

A Yes. 

Q And in that connection did that involve, or in 
terms of what proper practice called for, the use of the 
padeyes that you testified to this morning? 

A Yes. 


Q And did it also or should it under proper practice 


have involved certain wire roping and what has been referring 


to as turnbuckles? 
A Yes. 

THE COURT: I have an awful feeling we are starting | 
all over. 

MR. FRIEDMAN: We are not, your Honor. 

THE COURT: THis was gone into on cross, it was gone 
into very thoroughly on direct. 

MR. FRIEDMAN: I am just laying a foundation 
to offer something your Honor wishes in evidence. 

THE COURT: We have had this man on the stand 


a long time and let's finish up. 


Q Have you seen here in court since Thursday a 
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turnbuckle and connecting equipment of the type you were 
describing in words in your evidence Thursday and today? 

A Yes. 

Q Is this the item that we are going to offer that 
you have seen before, is that an example, just as the padeye | 
and the stacking device, an example of the type of equipment 
that is used for that purpose under ordinary and proper 
practice? 

A This turnbuckle is a standard type of turnbuckle. 
The yoke may be different, the ends may be different but 


it is used for lashing deck cargoes or cargoes in a hold. 


8 
One side is a left-hand thread, the other side is a right- 


hand thread. 

THE. COURT: 2S 2t..a, turnbuckle? 

THE WITNESS: Yes. 

THE COURT: You offer it? 

MR. FRIEDMAN: Yes. 

THE COURT: It is received. 

(Plaintiff's Exhibit 14 is received in evidence.) 

MR. HELLER: It is a lashing gear that just came 
off a ship. 

MR. LEONARD: Your Honor, I object if Mr. Heller 
is going to testify. 

THE COURT: Please. This is obvious. 

: 972 
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Q Now, Captain, sort of briefly but enough so that 
we as landlubbers can understand. First of all, do I have 


it right side up in terms of its use on a ship? 


A It could be used either \ay but as far as lashings | 


go, the bottom has a shackle on it and that would go on the 
padeye on the deck or on the bulwark or the coaming. 
Q This piece that I have in my hand, is that called 
a shackle? 
A That's right, that is a shackle. 
Now, on the other end you have lashing wire with 
wire rope clamps, which, incidentally, are not on proper!y. 


| 
Oo Now, let me ask you a question on that. These items 


I am holding in my casein, that have the nuts attached | 
to them, are they adjustable or are they a permanent 
position? 

A Oh, they are removable. They are a temporary | 
application which is very practical in wide use. . | 


Q So by the use of these items you control the length 
of the wire rope you want to apply? | 
A Yes. 
Q And this wire rope is bendable, flexible? 
A It is flexible. 


Q Now, when this wire rope, at this end, the high 


end, is put through or attached, how does that affect it? 


ye 
% & 
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Well, when it is rolled through it has to 
and be fastenec to something else. 

0 And when it comes through and comes back, is one 
of these kinds of clamps employed to hold it in its place? 

A Yes. 

Q Now, the shackle is in the padeye, that's the way 
it is being used? 

A Yes. 

Q In order to make it tight so it has a securing 
effect during the course of an ocean voyage, how is that 
accomplished? 

A Well, one of the screws is a right-hand t.iread, 
the other one is a left-hand thread. When you turn the 
middle yo*e it either expands it or draws them together. 
Obviously, you have to have it loose to make it fast and 


é 


attach it. Then they put a bar in it and turn it and turn 


it until it gets real taught. 


THE COURT: In other words, when you turn the 
turnbuckle -- 
THE WITNESS: The yoke. 
THE COURT: You tighten it? 
THE WITNESS: Yes. 
Q When you talked the other day about a ship's crew 


or mate going by and sort of hitting the various items to 


c. 


ie 
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see whether they are taught, and if they are not, 
tightening them up, we are referring particularly to this 
piece (indicating) ? 

A Yes. That's the unit that you use to tighten or 
slack. 

Q Now, with respect to the Picinich situation on te 
Concorida Viking, sir, these lashings,as you understand the 
evidence, were connected to the cargo containers on the 
ship in what way, through what means were they attached? 

A Well, from the description that was given to me 
the wire was passed through the corner fittings and brought 
down to where it could be brought together. In other words, 
those clamps wouid cites off and the two ends put together 
Then the bottom shackled to the padeye on the deck and then 
taut and that would hold it down tight. 7 

Q Now, Captain Ash, I want you to assume that in the 
circumstances of this case, number 1, some of the lashings 
were applied either to the top or over the top of the 
second tierr containers. I want you to assume further that 
all of the lashings, wherever they were attached, were, so 
to speak, pre-reieased by the ship's crew before the stevedor 
started their procedures. 


Now, I want to deal with that, the release of the 


deck lashings. Deck lashings serve the purpose of holding 
if mt. 


~ -e 
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the container cargo in place during the course of the ocean 
voyage? 

A Oh, yes. 

Q Now, when it comes time to offload, once the 
deck lashings are released so that they are no longer tight, 
even if they are slacked or removed, either way. If no 


stacking devices have been employed between the first 


and second tier containers, what, if anything, is holding the 
boxes in their places? 

A Nothing. Only their own weight. 

Q Now, you asked some questions the other day 
about procedures and the port of New York as to what the unign: 
permit or don't Goreiie as to men working together. Do you re¢a} 
that? 

A Yes. 

Q I want to focus on that. When a foreign vessel, 
foreign flag vessel arrives in the port of New York, Hoboken | 
pier or otherwise, and assume, if you will, that the crew | 
is sufficiently and appropriately trained and the ship 
owner wanted his men, the ship's crew only, to do everything 


| 
| 
i 
| 


with respect to getting the deck container cargo off the | 


ship and onto the pier, including, therefore, operating 


the winches, lifting, bringing them across and lowering; is 
that a procedure that the regulations and practice of the 


or; 
- 3¢G 
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port of New York, Hoboken pier, permit? 

A Not completely. 

Q I am not asking you that. Could the ship's crew 
Operate the booms, the winches and do the entire offloading 
themselves? 


A Ne. 


Q Now, let's back up to the other end. A foreign 
flag vessel is coming into the port of New York. It reaches 
Sandy Hook and it has hatches. Let's assume that it is a vesse.: 
that doesn't have the mechanical hatch openings, you just | 
press a button and they roll back, but the hatch covers 
have to be removed, and there are many vessels like that; 


right? 


A Yes. 


Q That's necessary for the offloading procedure; 
correct? 

A Or loading. 

Q Loading, yes. Let's talk about the offloading. 
Does the ship's owner have to await the contract stevedores 
and their employees to open the hatches or can ship's crew 
perform that work under whatever their wages and terms 


are with the ship? 


MR. KAIN: If your Honor please, I object to this 


line of testimony unless a foundation is laid to establish 


et 


um 
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that Captain Ash has the necessary knowledge as to what 
the union agreements are. 
THE COURT: Sustained. 
Q Captain, as part of your experience you mentioned 
being port master, port captain for various vessels. That 
phrase has been mentioned but you never told us what that 


means. What does that mean? 


A Do you mean the port relief officer? 


| 
Q Whatever it was. You told us some of your experience 


involved being port mate, port master for different vessels. 
A Yes. 
Q What does that mean? 


A It means I come aboard the ship and take charge 


in relieving the ship's officers. But that's only on 
merchant ships. 


Q And in the course of that are those time periods 


during which, quite often, onloading or offloading procedures 
| 


are occurring? 
A Yes. 


Q So that from your own personal experience have 


you observed onloading and offloading procedures here in 


the port of New York on numerous occasions? 
A Yes. 
Q In terms of the practice my question to you is, 
1G 
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does the opening up of the hatches, the removal of the hatch | 
boards, the hatch covers, something that is universally 
performed by stevedoring employees, universally performed 

| 


by ship's crew or in some cases One and in some cases another 
} 
| 


you tell us? 

MR. KAIN: I object to the universality of 
counsel's questions. If he is asking the captain what 
his own experience is when he has been there, I have no 
objection to that. 

THE COURT: Yes. 

Q Yes, what has been your experience? 


A It has been my experience in the port of New York 


| 
and other ports the crew May open the hatches, get ready for | 
discharge of cargo but not in conjunction with the longshore- 
men. They may bring the ship alongside the dock or open it 


alongside the dock before the stevedores come aboard; they 


May open the hatches. They may not spct the booms for cargo 


but they raise the gear and have both booms up for the 
stevedores to start to use. 

Now, in all the foreign ports, particularly 
European ports, even the American ships over there Open the 
hatches because the custom of the longshoremen there is 


they do not open the hatches. 


Q Let me come to the port I want to ask about. In the 


| 
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port of New York, including the Hoboken piers, are there 
employed from time to time -- by that I mean that the ship 
owner is paying the stevedoring corporation for the time 
and use of these men, whatever fees are involved -- 
employed what is known as lasher gangs? 

A Yes, of course. 

Q Would you tell us what is referred to in my 
question and your answer by the term lashing gangs? 

A Lashers or lashing gangs are longshoremen who are 
employed for the purpose of removing lashings or putting 
on lashings to secure the gear. They are longshoremen. 

MR. KAIN: I object to the relevancy of this, 
your Honor, unless there is something established that there} 
were lashers employed in this instance. 

THE COURT: Overruled, 

Q And from the testimony that you have assumed 
that has been presented to you in this case, did the ship 
owner employ lasher gangs, lashers of the stevedoring 
corporation to do that work? 

MR. KAIN: If your Honor please, I assume that's 
something Captain Ash couldn't possible know unless somebody | 
told him. There has been no testimony. 

THE COURT: That's right. 


MR. FRIEDMAN: I would like to offer in evidence 
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or have the record indicate there is in evidence Exhibits 8 
and 9, which your Honor has already ruled on. 

THE COURT: We have one more question on those 
and we will take our recess now. I will then speak to the 
lawyers. 

(Jury leaves.) 

THE COURT: I just wanted to make sure of this so 
there wasn't any confusion. In your memorandum,Mr. Leonard, 
you do refer, I guess at the beginning of page 8 to the 
idea that this exhibit or these exhibits, which we have 
now marked 8 and 9, these represent at position contrary 
to the testimony of the plaintiff. 

MR. FRIEDMAN: Yes, your Honor. 

THE COURT: I think the way you have used that 


idea in your memorandum is to assist your argument about 


the unrealiability of the reports; right? 
MR. LEONARD: Yes, your Honor. 
THE COURT: I take it there is nothing formally 


barring a claim based on reports. Do you get my point? 


There is no pre-trial order limiting the claims or defining 


the claims in such a way, and I am referring, of course, 


to the claims of the plaintiff. There is nothing defining 


the claims of the plaintiff so as to exclude claims based 


on 8 and 9? I don't have anything but I don't want to 


ie 
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have that lurching. 


LEONARD: I would respectfully direct the 


Court's attention to the opening by Mr. Heller which was 
reported, wherein certain claims were made against the ship 
owner. Those claims, as I heard them, did not include any 
reference to any bumping or striking. So that to that extent, 
at least as far as a formal claim goes, there is no basis 
for it. 

THE COURT: Does that bar it? 

MR. LEONARD: I would urge it does, but that's 
within the Court's discretion as to what constitutes a formal 
claim by the plaintiff and what does not. 


THE COURT: ag long as we have started in on this, | 


and I have gone over my notes in the last few minutes, the 


it does seem to me, Mr. Friedman, that plaintiff testified, | 
| 

| 

| 


plaintiff testified and the eyewitness that the plaintiff 
brought in also testified as to a particular version of the 
facts; namely, that, let's call it, container number 1 


was lifted up, it scraped and when it was Clear, then 


container number 2 moved sideways towards the hatch coaming. | 
It was that movement which dislodged the plaintiff. 

Now, you have, I think, taken the position 
that there were elements of unseaworthiness basically in not 


having the plates to prevent sidewise movement. You have taken 
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the position that, in one way or another, that that containex 
number 2 wasn't secured against sidewise movement; right? 

MR. FRIEDMAN: Yes, your Honor. 

THE COURT: Now, maybe this was not articulated 
earlier, but certainly in your questioning of Captain Ash 
you brought out the idea, I believe, that having the loose 
iashings or partly loose lashings still on board on top of 
that container, that wasn't a very good thing. 

Now, the inconsistency arises in mygmind and I 
find it difficult to reconcile the testimony of the plaintiff, 
if that is the version you are going to the jury on, the | 
version which would be represented by the stevedores, 
the McGrath reports. I don't think anybody has really advanced 
any formal reason why you can't go to the jury on = new | 
theory. I guess there wasn't any pre-trial order where you 
crystallized or specified your theories. y i shown | 
me any afithority that binds you by means of an opening 
statement or any of that. But still I am a lictle confused. 

MR. FRIEDMAN: May I speak to that, Judge? 


I don't think it is confusing. In the first place I handed 


up, not informal but I think your Honor has it, copies 


of a number of cases from another brief in which the version 

of the accident theory of litigation is totally discredited 
a 

and removed. That is as the evidence unfolds, the two 
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contrary versions, and they may be implaccably opposed, 

if both of them lead to separate liability the plaintiff 

is not barred from recovery because he advancec one and the 
»sther is believed. If two under the appropriate law and 
rules of law would give rise to recovery and compensation 
for the ir“ iries sustained. So that is aspect number l. 


Aspect number 2 with respect to this case is 


this, your Honor: I certainly respect the Court's curiosity, 


and I don't mean that term in a demeaning way, in knowing 
why the container moved. If I may say, your Honor, here 
we are sitting in court very studiously examining something 
that took place both suddenly and unexpectedly and was not 
being watched for at the time it took place. We are now 
examining it in hindsight. The fact that the plaintiff 
is not precisely aware, or even an eyewitness, as to what 
caused the box to move is not the critical question. 

THE COURT: I don't think that's the question. 
The question is whether it did move. And the lack of a cause-- 
the proof or lack of proof as to a cause would be circum- 
stantial evidence as to whether it did or did not move. 
Some evidence. 

MR. FRIEDMAN: I couldn't be in more agreement 


with your Honor. That is precisely why I feel that the jury 


is entitled to have before it such evidence as exists 
erm 
du 


SOUTHERN DiSTRICT COURT REPORTERS, U.S. COURTHOUSE 


care yee pete 8 eee ae, 


rdh 36 Aco~-redirect 


| 
as to why it moved. Because even though, and we are submitting 


a orief on it, we don't believe that is the critical legal 
question. We recognize that the operation of the mind 

42s to be persuaded whether ir fact it did move, is going 
to be influenced by having sone explanation as to why it 
moved. If somebody is contending that it did move. Eve 


though we have no legal obligation to prove why it moved, 


provided the jury is satisfied that it did move. But as 
a pragmatic aspect, and your Honor was the first, unfortunatel; 
by indicating his concern with the question, we became more 
concerned than just reading the cases. If you read the 
cold cases I can cite here and not be concerned with the 
question at all. In sci form I should be to protect my 
client's int:rest be concerned with the questions. 

So such evidence as to why it exists as to why 
Se weed is appre riately presented. 

For whai it is worth, and Maybe they will make 
a big argument on it, as to one man using the term scrape, 
another using the term bump or hit, and all they want to 
extract from those differences in wordage, they are entitled! 
to argue about. : | 

THE COURT: The plaintiff argued categorically 


that container 2 did not move while container number 1 was 


going up. 


Bot 
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MR. FRIEDMAN: Let me explain our theory. 


While Container 1, actually in the way we have laid it out 


cn the blackboard, it is number four that is being lifted ce 


THE COURT: Let's have our terms the same. We | 
have really talked about the first containers that he was 
standing on, and that was hooked up and being moved. I 
will call that container #1 for our discussion, right now. 

Container #2 he went onto and was doing some 
work at the time he fell. 

MR. FRIEDMAN: Judge, so long as container #1 
occupied any, at least, substantial portion of that cube, 
that air space which the first occupied entirely; as it is 
being lifted it is eoeupains less and less of it... So long 
as it is occupying that space then the container next to 
it, even though it has been bumped or hit or scraped, 
even though it is unstable becuase of its lack of both 
stacking devices or deck lashings, it cannot move because 
there is something else in the space to which it would move. 
And then having being now rendered unstable and jarred loose 
the lifted container clears the air, and then it moves. 

That to me is clear. If I. don't convince the 
Court of that,then I am quite concerned I won't convince 
six or seven jurors of it, but I fail tc understand why 
that's not clear. 
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THE COURT: I think this is a jury question and 
I have no intention of interfering with their prerogative 
on that. I am extremely interested in the facts because 
I am sitting here and ultimately I have to instruct the jury 
and I have to understand your theories and I have to under- | 

/stand the defense theories. But I guess we won't try to 
argue it. 

Anyway, I will admit, and I will confirm and 
you can use 8 and 9 before the jury after the recess. 

MR. LEONARD: Before you go, your Honor, in 
answer to your question as to formal ‘claims, I would like 
the Court to deem as Court's Exhibits, the supplemental 
pretrial memorandum of the plaintiff and the supplemental 
answers to interrogatories given by the plaintiff, 


particularly item 6 of those supplemental answers and item 


4 of the supplemental -- I'm sorry, pretrial memorandum. 
THE COURT: Let's have those marked as your 
exhibits. Then the record will be clear. 
mR. LEONARD: Thank you, your Fonor. 
THE COURT: That's just the next defendant's 


exhibit, whatever the letter would be. 


MR. LEONARD: Third party exhibits. 
THE COURT: Can't we have just a series of 


Gefendant's exhibits? 
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MR. LEONARD: It doesn't matter to me, your 
Honor. 

THE COURT: The next defendant's exhibit. 

(Defendant's Exhibits I and J were marked for 

identification.) 

THE COURT: Now, what are you referring to 
in the pretrial memorandum? 

MR. LEONARD: Item Roman numeral IV, which 
describes the plaintiff's contentions. The markings on that 
of course, were put on by me. They are not part of the 
Original document. 


THE COURT: I don't want to prolong this, but 


I don't see anything in the exhibits, 8 and 9, which are 


inconsistent with these rather general theories espoused 
in the exhibits I and J, which you have shown me. 

Now, was there one other thing? 

MR. FRIEDMAN: You wanted to ask Mr. Leonard, 
it is my understanding, 8, 9 and 10, were not provided to 
Mr. Heller, plaintiff's counsel, until on or about September} 
30, 1975. If I am incorrect as to that, I would like to be 
corrected. 

MR. LEONARD: I cannot accept that characteri- 
zation. During the course of the testimony of Mr. Tomaino 
and examination before trial in 1974, Mr. Heller was made 
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aware of the contents of Mr. Tomaino's report and indeed 
questioned him. 

MR. FRIEDMAN: The report was not given to us. | 
It was withheld. 

MR. LEONARD: That's exactly the inference 


I want to avoid, your Honor. 


THE COURT: Where do we stand? Were they made 


available to plaintiff or not? 
MR. FRIEDMAN: Not until September 30, 1975. 
MR. LEONARD: He asked Tomaino questions 
based upon that exnibit at the examination beiore trial. 


THE COURT: ife had the exhibit at the deposi- 


MR. LEONARD: I have the transcript right 


THE COURT: I don't think it's worth getting 
into. I will have marked as a Court Exhibit the memorandum 
of Mr. Leonard submitted this morning, Court's Exhibit A, 
which outlines his position on these exhibits. We alluded 
to that memorandum in our argument but I think it should be 
marked please, and then we will take a recess. 


(Court's Exhibit A marked. ) 
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(In open court- jury present.) 
MR. LEONARD: I would request a short side wey 
| 

conference. | 
(At the side bar.) 
MR. LEONARD: I want the record to indicate 
that the third party defendant served its verified answers 
to interrogatories upon Mr. Kenneth Heller on January 2; 
1975. Attached to those verified answers to interrogatorie 
was a copy of the claim report signed by Mr. Tomaino, which 
has now been introduced in evidence as Exhibit .9. 

THE COURT: Now, what was the date of the 
plaintiff's answers to interrogatories? I guess it is 
J. Can you get that? Have you got that, Mr. Leonard? 

MR. LEONARD: Yes, I have them. It is dated 
November 7, 1973. 

THE COURT: I think that plaintiff's answers 
are sufficiently general. I don't see any conflict. 

I am not going to get into it any further. 

You may use 8 and 9. 

(In open court.) 


THE COURT: Let the record show we discussed 


this before we got together with the Jury, Plaintift's a, 5 | 


and 1C. I will have the clerk marke and we will have the 
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marked for identification. 
MR. FRIEDMAN: Except there is one seditiont tad 
Counsel and I have agreed we will mark in 
evidence 9A, which is a Xerox copy of 9 for identification. 
THE COURT: That's fine. So 9A will go into 
evidence and 9 will not go into evédence; is that right? 
MR. LEONARD: 9 remains in evidence for puted 
not concerned with the jury, your Honor. 
MR. FRIEDMAN: It is part of the record, I 
think is what Mr. Leonard means. 
THE,,COURT: That's; fine. 
(Plaintiff's Exhibits 9, 9A and 8 are received 
in evidence. ) | | 
MR. FRIEDMAN: Judge, there aren't enough copies 
to give everybody a copy, so may I read it to the jury? Is | 
that all right? | 
} 
THE COURT: Yes. | 
(Counsel reads Plaintiff's Exhibit 8 in evidenc 
the jury.) 
MR. FRIEDMAN: 
(9) nes Captain Ash, with respect to the removal 
of the lashings by the ship's crew, can you tell us, sir, 
if it is performed that way by the ship's crew? Is that don 


hand in hand with the stevedores who are doing the off loadi 
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Or at some time separate and sooner. 

A 
with the longshoremen. 

Q And if it's done that way, that means the 
ship owner doesn't have to pay the stevedore for the use of | 
the lashing gang? 

THE COURT: I'm confused. I thought you told 
us the other day that what should be done is have the 
ship's crew stand there and loosen these things practically 
immediately before the stevedores did their work to lift 
up the boxes. Isn't that what you told us? 

THE WITNESS: Your Honor, I said they should 
be removed just ee to moving the box. But the ship's 
crew -- 

COURT: You used the word "immediate," 
didn't you? 

THE WITNESS: Yes. 

THE COURT: What's the story now? 


THE WITNESS: It is customary to use lashing | 


| 
gangs of longshoremen, 1, 2, 4. They use them all over the} 


ship, they use a few at each hatch. They can work with the| 


longshoremen and do that. The ship's crew cannot work with) 
the longshoremen. 


Q So in order to follow what you say, is it 
oC f€ 
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proper and safe practice of the simultaneous or hand 

working that you have already described, the men who 

going to do the releasing of the lashings have to be 

gang stevedores; right? | 
A Yes. 


e 
Q Because under the union regulations in the Port 


ofiew York the off loading longshoremen will cnly work hand | 
in hand with other longshoremen; right? 
A yes. 


THE COURT: . Waltia minute. 


MR. FRIEDMAN: it's not clear? 


| 
| 
{ 
| 
| 
i 
| 


THE COURT: I asked you and Mr. Kain asked you, 
but I asked you if you knew about longshoremen regulations | 
and you weren't able to answer me. 


THE WITNESS: Yes,L, was. ..He@;-Said.I was 


not qualified to. 


| 


THE COURT: It seems to me we are starting the 


| 
direct over. We are well into this trial and it seems to 
me that we are starting the direct over and we have gotten 
new elements that should have been brought out on direct. 


I find it very inefficient to proceed this way. 


MR. FRIEDMAN: We are dealing directly as 


your Honor's last two questions indicated. 


THE COURT: Not as my questions indicated. 
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Let's try to hurry things up and cover things 
respond directly to the cross examination and not 
Simply a new set of direct questions. 

MR. FRIEDMAN: Who brought in the matter of 
hand in hand working and who could work hand in hand with 
whom except Mr. Kain on cross examination. that's exactly 
what's being referred to. 

THE COURT: The witness said he didn't know 
enough about the regulations to answer. 

MR. FRIEDMAN: I'm really at a loss, your onde 


| 


Q Captain Ash, if the ship's crew is directed to | 


| 
| 
do that work in advance, does that reduce, leave the same, | 

« ' 


Or increase the amounts of money that the ship owner pays 


the stevedoring corporation for the off loading work, 


all other things being equal? 


| 
| 
{ 
| 


MR. KAIN: If your Honor please, the contract 


again is in evidence. I submit no foundation has been laid 


for Captain Ash to testify as to the ship owners or the 
stevedores' cost at least in this case. 

THE COURT: I don't see what difference it 
makes. I will allow the testimony. I don't think it really 
has any relevance. 

A The ship owner saves money on anything he can 
have the crew do vis-a-vis anybody else, shore personnel of 
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any kind? 

Q If he chooses to follow that route, what 
effect does that have in the Port of New York as to an 
the release of the deck lashings are going to be accomplished 
Simultaneously with the winchmen lifting off the strain or 
some time in advance. 

A Well, obviously it has to be done before 
the longshoremen show up. It has to be done before. 

Q Now, can you tell me this with respect to 
lashings while we are on them: 

If under the report that was just read there 
were some deck lashings left by the ship's crew, two wire 
lashings were still secured to the uppermost outkoard 
container at the number 5 hatch, and you have heard the 
evidence that Picinich and another man went up to deal 
with those lashings on the top of the containers; ridaht? 


A Yes. 


Q Now, my question to you is, if the deck lashing 


procedure that is shown in Exhibit 5 -- I know this is a 
copy of Exhibit 5 and I will find the marked one in a 
moment. 


Indeed, on the marked copy you drew an arrow o 


Were they with slack, or loose, or taut, would there have 


been deck lashings up on top of the second tier container? 


ear 
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A No, there would not have been if the stacking 
| 
plates and bottom plates were in use; it wouldn't have been | 
necessary to go up high. 
Q Now, would it still have been necessary in 
order to perform the off loading, to fit I think you called | 


H 
| 


them the spreader hooks, the hooks from he spreader, into 
the four upper corners of the box in order to lift it off? | 
MR. LEONARD: I object. This is clearly 
beyond the bounds of redirect examination. 
THE COURT: Let me hear the question. 
(Q. -stion read.) 
THE COURT: I will overrule the objection. 


A It could be done from ladders, just hooking 


them in, without going on top. 


Q So in short, Captain Ash, if that procedure 
had been followed, would it have been necessary for anybody 
to be up on top of the second tier containers? 

A No, it would not. 

Q Now, Captain Ash, there has been reference 
during the cross examination by Mr. Kain, or was represented, 
that there were some 76 cargo containers being carried by 
the Concordia Viking on this particular voyage. 

Now, assuming that to be so, sir, what does 
that indicate with respect to whether that ship handling tha 
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cargo in that number, in the Ordinary and proper practice 
Should be on board ship when it arrives at di Arabia 
or any Other port, with a sufficient number of stacking 
devices to take on container cargo? 


A It indicates to me that this is not the occa- 


sional picking up of a container. Such a quantity of 


containers would cover most of the available deck space on 
the ship and would call for the proper lashing gear for 
containers: 

Quick release tensioners, quick release turn 
buckles, deck stacking plates and tier stacking plates. 

Q Now, when a box of this size is being lifted 
by the equipment involved, and you told us that to some 
extent the picture that was marked as Exhibit 13 did give 
some indication of the way this thing would be hanging in 
being lifted; is that right? 

A Yes. 

Q Can you tell me whether, assuming that as a 
second tier cargo container is being lifted, has begun to 


be lifted, and let's treat it as number 4 in the sketch 


that has been put on the blackboard. That is the inboard 
aft second tier container, is that correct? 
A Yes. 
Q When this kind of situation is at hand, assume, 
ean 
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if you would, that in the lift-off there is a bumping or 
hitting by the number 4 box against the 3 box. My question! 
to you is, can you tell me whether that fact, so -o speak, | 
alone, means that the longshoremen, the winch operator , 


any of those men, performed that lift-off improperly or 


MR. KAIN: It doesn't lay a sufficient 
foundation. I object. 
TFE COURT: Sustained. 

Q By the way, when on loading is being conduc‘ e 
it has to be done with a view to the method of conducting 
the off loading; right? 

A Correct. 

Q Also with a view to it being carried safely 
across on the voyage? 

A Yes. 

Q Now, assume, if you will, that there is this 
camber that Mr. Kain questioned you about on the number 5 | 
hatch; that is, that slight angle leading outboard; correct? 


| 
| 
| 
i 
| 
| 


A Yes. 


Q Now, what is the usual and ber procedure to, 
P e 


be followed with respect -- in particular, with respect to | 
the most outboard containers, the ones that are going to 
be closest, as it were, to the water, during the ocean 


He 
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voyage when they are placed on top of the containers 
immediately below them? I am going to ask you to assume 
one othe: aspect, that on this particular occasion, whether | 
it is proper or not proper practice, they did not use and 
did not have stacking devices. Do you follow me? 

A Yes. 

Q 1 and 3 are placed on top of 5 and 7 in Saudi 
Arabia for a long ocean voyage without stacking devices. 

Now, what is the usual and proper practice 
with respect to dunnage or anything else underneath rence 
l and 3 and 5 and 7, underneath. 

A They would use sufficient dunnage to overcome 
the angle of tilt or camber to make it perfectly horizontal 
and at right angles to the vertical by building up. And 
the tendéncy is to tow it a ‘ittle bit in so that the 


rolling of the ship would not have the tendency to strain 


the lashings off the ship, but rather inward to the ship. 


Q “ill you explain why towing in gather than 
towing omit? 

A Well, to overcome the camber which is sloped 
outward. You put the dunnage under it so that you will 
eliminate that slope and raise it up so that if there is 
any movement it would be inboard and not outboard. 


Q Now, if that cargo, if I may use the term, 
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gets in trouble or insecure during the ocean voyage and 
should in any way, 1f it tips out where is it going? 


It would go overboard. 


Tf dt) Cipsiin: ts 26, Stril oni theiship? 


Yes. 


Now, my question is, sir, assuming on the 
Concordia Viking these container boxes or these 20x8x8 
containers, eight boxes back on the port side of number 
hatch, two groups, Of four, one Gn.top of the other, If 
the Court will permit, without repeating in words all of 
the descriptions of the detail of the house fall, the boom. 
Assuming all of that which you have previously testified and, 
described in your leet aai: as to the lay out of the rig and| 
the falls and the spreader and the hooks and the height of 
the boom, and all of that I will ask you this: 


If, as this number 4 inboard aft container, 


second tier container, is lifted there is a bump or hit 


against number 3, can you tell me, and let me put the ques-— 


ticn this way, whether that is something under ordinary 
reasonable stevedoring operations is a contemplated aspect 


of the operation or an unusual aspect of the operation or 


whatever words you see fit to describe it in? 


| 

| 

| 
MR. KAIN: I have an objection, not only a 

| 


because the details of the question didn't state what the 
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captain was asked to assume, but also because there is no 
testimony to back up the question in the record. 

THE COURT: You mean about the bump? 

MR. KAIN: Yes. 

THE COURT: I wil overrule that. 


If you can answer that, Captain, go ahead and 


MR. LEONARD: I object, your Honor, on the 
ground that the st vedore is not a defendant in this acci- 
dent. If this question is designedto elicit some claim of 
fault against the stevedore, it is not proper and not 
properly before this Court. 

THE COURT: What about that? 

MR. FRIEDMAN: Your Honor, it is designed to 
elicit facts in illumination as to what occurred in the 
course of the stevedoring procedure. 

THE, COURT :), 1) thank 2 could ibe, confusing. 

I will sustain Mr. Leonard's objection. It is true that yon 
should be aware of at all times that this action you're 
trying, ladies and gentlemen, is solely against the ship 


4 


owner. You must be considering whether therg was any 


i 


negligence on the part of the ship's personnel and whether 


there was any unseaworthy: condition of the ship or the 


cargo. 
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But as far as the pure question of whether 
there was some carelessness on the part of a stevedoring 
employee, particularly the winch operator here, causing a 
bump -- 

MR. FRIEDMAN: That is not the purpose of the 
question. I just don't want to argue with you. 

THE COURT: That is not a ground of liability 
ageinst the ship owner. We don't want you to be confused 
about that. 

I don't see any point to the question. 


MR. FRIEDMAN: May I approach the bench on 


HE COURT: Now 


MR. FRIEDMAN: What? 
THE COURT: What relevance is it? 


MR. FRIEDMAN: Your Honor, I don't think there 


is any secret. I purport to tell the Court that I previously 
discussed the answer with Captain Ash and I expect the 
answer to be negative. 

THE COURT: I think that is helpful and I will 


allow the question. 


MR. FRIEDMAN: May we proceed more rapidly 


by understanding Captain Ash would have answered the way I 
indicated? 
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THE COURT: Is that your answer? 


THE WITNESS: That would be my answer. 


| 
i 
| 


Q Now, siz, with the aspect, let me call it that, 
| 


that lifting off a container of this size with this kind of | 


rig and fall and these dimensions, that it is part of the 
procedure that a bump or hit may occur against the next 
container, whai is called for by way of safe and proper 
practice with resoect to the security, let's call it that, 
and the stability, I suppose, of the number 3 container 
right next to it, in proper and safe practice? 

A If it is not secured with the proper stacking 
plates, then “he lashings should not be released until they 
are ready to Life 265 | 

Q Captain Ash, assume, if you will now, that 
this containwr was loaded, as you indicated, with the usual 
considerations of the inboard towing that you mentioned, 
two,three questions ago, I think, and I won't repeat ic; in| 
recognition of the ocean voyage. 

Assume, however, that for whatever reason hese 
containers were not loaded with the use of stacking devices 
between the first and second tiers. Assume for whatever 
reason the deck lashings that he. been applied for the 
purpose of the ocean voyage ha? row »een laid slack and 
released some period of time peitore the off loading started, 
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And as number was being lifted off through this whole 

rig there was a bump or hit as it was being lifted away 

can you tell us what you would expect to occur with respect | 
to the number 3 container on the sketch, the offshore aft 
container on the second tier? 

MR. KAIN: If yceur ltionor please, I have an 
objection to the hypothetical. The only testimony in this 
case is that of plaintiff and his fac. witness, both oi 
whom testified that there was no bumping and that the 
container on which Mr. Picinich was purportedly standing 


at the time of this accident, did not move. 


THE COURT: You will have to argue that to the! 


yury.. 2 will overrule that. 
A The bumping could start the container that 
the man was standing on in motion. 
Q Now, so long as the number 4 container cccupicd 


and that is sort cf a side view of the four containers and | 


i 
| 


maturally there is another row behind it; okey? 


A Yes. 
Q We will assume ‘iat it the hatch (drawing). 
So it is the same direction but the side view now. 
So this would be 4 and number 8 and number 3 


and number 7. 


Do I have it right? 
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That's right. 
Now, as number 4 is being lifted off 
as it is occupying -- the reason that it is not 
realize is I have the short end -- I have these 
touching which they were not. I'm sorry. 
You were told they were laid lengthwise on 
the deck; right? 
A Yes. 
Q Let me get that right now (drawing). 
That is, I guess, at least a little better. 
Now, Captain, we are talking about lifting off | 
containers. Do these come together or is there a bar here? | 


They come together to a common point where the | 


So that's the right way (indicating); is that 
correct? 
A Yes. 
Q Now, that goes way up there; right (indicating) 
A Yes. | 


Q Now, while number 4 is being lifted off, so 


long as it is occupying some or most of this Space, that is 
as it was going up, even if the bump or hit should sccur at 
the beginning as distinguished from when it was just about 


cleared, can number 3 move into the Space that's in whole or 
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in part occupied by number 4? 

THE COURT: I think we would know that. 

In other words, is number 4, a 4,000 pound 
object, is sitting where number 4 is sitting, another 4,000 | 
pound object is not going to move into its place. That 
really isn't the problem. 

Let's not waste time. Have you anything more? | 


MR. FRIEDMAN: I'm very close to being finished. 


HE COURT’ Proceed. 


Q Assume, if you will, as we now have leerned, that 
there were 76 cargo containers on this vessel and that 
unloading operations were going on at most, if not all, of 
Che Hatenec, Ly) 2.35 4) and Si 

Now, what would be effect, if any, at 8 to 9 
o'clock in the morning, with the stevedores unlOading from 
all of the hatches the various cargo containers, using 
booms, house falls and those procedures, with respect to 
the position of that particular ship in the waterx? 

a The effect would be that the inboard booms, 
that is the inshore booms, would be swung as far away from 
the center of the ship as possible, maybe even up against 
the rigging, and they would all be in the direction of the 
shore side, and that the movement of the ship would be a 
tendency to list in that direction. Maybe very slightly, 
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put the tendency would be there to move in that direction. 
Q So we are clear for the record, when you siad, | 
"that direction," did you mean offshore or inshore? 
A I said inshore. 
Q The direction which I have drawn the arrow? 
A Yes. 
) Captain Ash, assume that there were deck 


lashings left on top of the number 3 container md the number 


| 
! 


4 container and that a.longshoreman was directed by his 
immediate superior to go up on the top of these containers 
to get and remove those deck lashings. 

Assume, without taking the Court's time to 
repeat it, all of the procedures with respect to the loca- 
tion of the containers, the manner in which they had been 


on loaded, without stacking devices -- 


MR. KAIN: If your Honor please, I have an 
objection. 

My recollection is the testimony was there were 
no lashings remaining on number 4; that after it was hooked | 
up, the lashings were on what was depicted on number 3 
container in that sketch. | 
MR. FRIEDMAN: You're saying the deck lashings! 


were on top of number 3? 


MR. KAIN: eS. 


. ne 
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MR. FRIEDMAN: I won't stop to argue. 
Q They were on number 3 instead of number 4. 
There were the deck lashings on top and he was told to go 
up there and get them. Assume all the other facts that I 
have given you in the last couple of questions as to the 
off loading procedure. Assume that the number 4 container | 


was now to be lifted inshore, in the direction that we had 


before with the side of the piece of chalk, as reflected. 


Can you tell me, sir, was there anything imprope: 


on his part in being on top of the number 3 ccntainer at 
the time that this procedure was going on? I'm talking 
about on his part. 

A Not on his part. 


MR. FRIEDMAN: That's all. 


COURT: Mr. Kain, do you have any 
recross? 
RAIN: . Yes. 
FRIEDMAN: May we have one moment, sir? 
THE COURT: Yes. 
(Pause. ) 
MR. FRIEDMAN: Thank you for your patience, 
your. Honor. l'm sorry. 
THE COURT: Mr. Kain, do you have any 
questions? 
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MR. KAIN: Yes, I have a few questions , 
RECROSS EXAMINATION 
BY MR. KAIN: 
Q Captain Ash, is it your testimony that in 
the usual type of container corner casting the arrangement 
of the holes is the same on the upper and the lower castings| 
| 
A Yes. | 
Q They are positioned exactly the same way; is | 
that your testimony? 
A Yes. 
Q Captain, this turn buckle and piece of wire 
marked Plaintiff's Exhibit 14 in evidence, could you tell 
me, Captain, is that wire preformed wire? 
A Yes. 
THE COURT: I didn't hear the question. 
THE WITNESS: It looks it to me. 


MR. KAIN: Pre-formed wire, if your Honor 


THE COURT: Ali Eionht, 

Q _ Now, Captain, you were shown a ship's print and 
in answer to Mr. Friedman's question, you supplied certain 
measurements; is that correct? 

A Yes. 

Q And were those measurements -- did you mean to 
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state, Captain, those measurements were the actual measure- 
ments from the bulwark to tne hatch coaming, twenty feet, 
eight inces from the bulwark to the hatcn coaming? 
A Yes. That's the way 1 read. it. 
Q will you look at it again, Captain, and 
that is still your impression? 
A (Reading) That's the way it looks like 
Q Will you look down there and do you see 
inset of that plan? 


A I don't see anything -- 


} 
| 
} 
| 
| 


Q Let me say, Captain, doesn't the plan indicate 


| 
that this distance is from the stiffeners inside the bulwark 
| 
| 


to the stiffness alongside the hatch coaming? 

A Yes. 

Q It indicates this much clear deck space rather| 
than the actual distance between the coaming and the ship's 
bulwark; isn't that so, Captain? 

A Yes, that's right. 

Q So these measurements, the actual distance 
you would adu another maybe foot, foot and a half, is that 
correct? 

A What is i167 

Q I say to these measurements you would add 
another foot to a foot and a half on each side to take care 


> iy 


SOUTHERN CisTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLE: SQUARE. NEW YORK. N.Y. = 791-1020 


ralt 62 Ash-recross 
of the space occupied by the stiffeners? 
A i don't. think it is quite that much, but 
would say a foot, anyway. 
Q Now, Captain, you were talking this morning 
about stacking plates. 
Did the dry cargo ships on which you sailed 
in your experience, did you carry stacking plates? 
We did not carry containers. 
Q You never carried containers on deck? 
A Yes, I have carried containers on deck, but 
they were only one high. 
Did you ever carry stacking plates? 
No. 
Q Did you ever carry any of these pre-measured 
Hale gear, these things you were talking about? 
We never had that many containers. 
Q Could you tell me, Captain, if you know, how 
many containers does a container ship usually carry? 
A It could be anywhere from 300 to 1,000. We 
have some monsters now that carry 1,000 containers. 
Q Now, isn't it true, Captain, that lashings 
are designed to secure cargo during the ocean voyage; they 
are not designed to play any part in the loading or the 


discharge of cargo; isn't that so, Captain? 
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2 | . oA This is not completely so. There are special 
it | 
| | 
3 5 lashings for quick securing and quick removal of containersi. 
| | 
4 Q Now, let me ask you this, Captain: 
| 


You mentioned that because of the camber of 


the ship it would be necessary in your opinion for the 


loading stevedore to build up a section of the deck to 


take care of this; is that correct? 


said that would be necessary if they 


securing gear. For instance -~- 


didn't have the proper 


ll Q I thought you said, and correct me if I am 


wrong, if dunnage were placed under these containers, you 


would have to elevate or build up the outboard, the 


portion next to the rail, to take care of the camber, so 
that you would have a completely leveled space; isn’t that 


so? 


Yes. 

On which to lay these containers? 
Yes. 
And you also said that it was preferable to 
use this type of a stacking plate instead of dunnage under 
: the container but that this part would he missing? 
A No. I said that was for the deck plate. On | 


| tae deck it has to be secured to something fixed, either 


a girder that would stretch from the hatch coaming to the | 
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beam that could be secured, which would make it horizontal;| 


or the stacking deck plate built up so that it would be 
perfectly horizontal, welded to the deck. This is what I 
sald. 


Q In your opinion, if - understand you correctly) 


in order to properly stow these containers it would he 


necessary to install girders so that the stacking plates 

were leveled, or it would be necessary to have something 

put on the deck which would build it up before cu loaded 
the containers; is that correct? 

A I said portable girders. There are lots of 
times if you weren't carrying containers you wouldn't need 
that obstruction oe aoe: decks. So you wouldn't) afix it 
permanentiy. But you could have girders that would take 
from one side to the other, twenty feet apart, with your 
deck plate secured to it. This is one alternative. 

Q And these girders in turn would have to be 
built u, because the camber would effect the camber also; 
is that right? 

A That would be the shape of thei. They would 
be higher on one end -- 

Q Lower at one end and higher at the other; is 
that what you mean? 


A Yes. 
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Q In essence, when we talk about containers, 
particularly empty containers, we are talking about a big 
20x8x8 box, aren't we? 

A Yes. 

Q And in your experience, dry cargo ships you 
carried many abe boxes of a similar size, did you not? 

A Oh, yes. 

Q Did you ever carry boxed tractors? 

A I've carried boxed motors, boxed automobiles, 
I don't know that I have carried any tractors boxed. 

Q You carried all kinds of vans, things of that 


sort, as deck cargo, have you not? 


A Oh, yes. Airplane wings. 


e) And are these cases, these boxes, boxed autos, | 
boxed tractors, are they fitted with stacking plates? 
A No. 
Q They don't require stacking plates; is that 
your testimony? 
A They require a different type of stowing. 
This is for -- and they are not stowed two high. 
MR. FRIEDMAN: Excuse me, may the record be 
Slear. That's "“t-w-o"? 
THE WINNESS: Yes. 


Have you ever carried cases on deck stowed 
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two high, boxed automobiles, boxed tractors, large cases 
of any kind of machinery? 

A If they were it was rare. It was built up 
with shorings, blocking, chocking. 

Q Do you have any knowledge as to whether 
containers were chocked carefully? 

A Only what you said. tf heard you say ort. 
Yesterday you asked me if they were chocked. That's the 
only knowledge I have. 


Q Didn't you tell me in answer to my question a 


few days ago that it would have been proper stowage to 
put dunnage between these containers both under the bottom 
containers and between the two levels? 


A In the absence of stacking plates, I said, 


Let me ask you this, Captain: 


Is it your testimony now that if lashing gangs 


were employed -- I'm talking about stevedore lashing gangs 
now -- that the custom and practice in the Port of New York 
is for the stevedore lashing gangs to work right in with 
the longshoremen to unlash as the longshoremen raise? 

A This happens frequently, but not as often as 
it should. 


Q Let me just go hack for a minute. Captain, you 


4 f° 
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told me the other day in answer to one of my questions, 


3 t that in your opinion it would be totally improper and would| 
4 | never happen to raise these containers up eight feet. I'm 
5 | referring to tnis container here, raise it up eight feet 
6 | until it cleared. Did you tell me that? 
: 7 } A Yes. I said I saw no purpose in raising re | 
par) 8 i, 


to such a purpose for discharge purposes. 


9 Q And let me ask you, Captain, is it your 

10 testimony that it is not possible in stowage such as this | 
\ 

ll | to raise this number 4 containers without bumping this 

le number 3 container? 

13 | A Yes. It is practically impossible with a box 

4 | 


{ 

| 

| 

. | 

of that length and the type of winches and mode of power | 
| 

| 


15 | to raise it without it touching or bumping or swinging, 
le t because the ship is not stable and solid. 
7 ! Q And in your opinion, Captain, assuminy such a 


bumping or scraping as the number 4 container is raised, 


in your opinion, in what manner would this bumping or 
scraping cause number 3 to move suddently four to six feet 
inboard? 
| A I believe -- this it my opinion -- as they 


were picking it up and got it high enough, the forward end 


of the container struck on the back edge, the forward end 


' ; 
of the number 3, and swung it around, making it come inboard. 


ages 
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This is my opinion in view of all the descrip 
tions I have been hearing about this accident. 

Q Were you asked to assume this and have you 
given any testimony during the course of this trial, 
Captain? 

A As I recall, even you told me it was four to 
six feet inboard, not as « solid thing, but four to six 
feet inboard. Now, if it is partially that it is not on 


a straight line, it is on an angle, I would say the six 


feet would be the after end and the four feet would be the 


forward end, because if it got struck on that end by a cor-| 


ner as it was going up, it did bump, it could swivel it 
right around that ae. 

Q Is it your testimony, if I understand you 
correctly, as number 4 is raised, if the forward end of 
number 4 hit the forward end of number 3, it would swivel 
around? 

A i could do it. I didn't say surely it would, 
but I would say it could. you're giving me a hypothetical 
question and I'm answering it the best I can. 

Q Assuming both these containers weighed two 
tons, would your answer still be the same? 

A If there was dunnage underneath it, yes. If 
the stacking aevice was there, no. 

4a’ 
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Q If the containers had dunnage between then, 


Captain, would that impede or would it enhar-- - biti 
of slippage? 

A I would say the dunnage would enhance the 
possibility of slippage. 

Q And would you anticipate that this duniage, 
if it had made the voyage between these two containers, 
that perhaps the weight of these containers had dented in 
this wood? 


A It could. Depends wha: kind of dunnage 


' 


Q But in either event. you would say it 
Would enhance the slippage? By tat I ake it the friction| 
coefficient would be less with the dunnac> between, is 
that correct, sir? 

A Yes. 

THE COURT: Do I understand that your idea ot 
what you say the swivel would be for the forward end of 
number 4 to hit the forward end of number 3; right? 

THE WITNESS: Yes. 


THE COURT: And push that outboard? 


THE WITNESS: Push it outboard enough that the 
inboard would slide, dragging t::2 whole thing with it, 


THE COURT: Wait a minute. 


THE WITWESS: Could I show you with two books , | 


4is 4 
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your lionor? 
COURT: Any way you want to. 
WITNESS: .1£ I can have two books, 1 will 
give you exactly what I mean. 
MR. =Di :; Are tnese two safe? 
THE WITNESS: Yes. 


What I mean, sir, is this: 


We have two containers side by side. We 
bring it up and this end hits this end and it will come 
this ay because of the weight and the fact that the ship 
has a smail drag of a feot and a half. You see what I mean? 


THE COURT: You have two motions. The first 


to move outboard; right? 


| 
motion would be for the forward end of the outboard containé 
| 
| 


THE WITNESS: Slightly, yes. 

THE COURT: Then it would move -- 

THE WLIUNESS: Down. 

THE COURT: You're saying the second motion 
would be to have the outboard container move back; right? 

THE WITNESS: Yes. This is my opinion. If it | 
bumped like that, it would just knock this outboard eehtcias 
around like that and slide. It doesn't require much to | 
Start 16. 

Q Is it your testimony, Captain Ash, that it 
doesn't require to art pe 900 pounds in motion? 
Py 
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A It depends entirely how it is tilted. If it 
is tilted in such a way that it is tender, a slight push 


will do it. If it is tilted the other way, a hard knock 


might do it. 

Q You said this would cause container number 3 
to slide downhill, Captain? 

A Yes. I said it would slide downward and tewuek 
On the angle. 

Q You don't mean it would slide downhill in 
the direction cf container number 4 as shown here, do you? 

A Yes, sure. 

Q You're assuming that number 4 is clear of this' 
area, are you, before it starts to slide? 

A No. As it is going up it bumps it near the 
top. The corner of it bumps it and it is going to move 
number 3. 

Q You are now assuming, if I take your answer 


correctly, that number 4 on this occasion was raised this 


eight feet which you told me was virtually impossible? 


| 
| 
A I didn't say it was impossible. I said it | 
| 
\ 


was stupid and I didn't think so. But if they did, that's 
a very easy way to bump it. 


Q That's what you're assuming now, that it did | 


go up eight feet in your present assumption; is that correct? 
| 

| 
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A I'm assuming that it bumped it in such a way 


that could make it move. And your description of eight 


feet, I, will accept it. 

Q Would you make the same. assumption if that 
container had not been raised eight feet? 

A It could still move it. I eould bump it 
on the same corner at the same time it was being hauled 
away. 


Q Let me ask you, Captain, you, I believe, in 


answer to the last questions of Mr. Friedman, you made some 


mention about the ship's booms causing an inshore list. 


Did you say that? 


A No, I didn't say specifically it was only the 


bcoms. What I said is we have all the offshore booms some- 


where within the limits of the ship. Not over the side. 


We have all the other booms that are not in use, where the | 


housefall is pointing towards the dock. We have all the 


cargo going off the ship towards the dock. And it isn't 


at ali difficult for three or four drafts going over at the 


same time to give the ship a small list, which as soon as 
they are landed, the ship comes back. 

This 15 not a difficult thing. It happens 
frequently. 


Q Let me see if I understand you, Captain. 


| 


Ani 
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You're saying with this rig as we have had 


described, a housefall, a boom somewhere over here by the 


container. You're assuming similar rigs at the other ship's 
hatches, is that correct? 
A Yes. 
Q At least as of now you have no testimony before 
| 
you as to what was going on in other hatches, do you? | 
A Zé they weren't using -—- | 


Q I'm just asking you your assumption. 


| 
You say on this assumption that the weight of | 


these booms not in use -- did you make any reference to the 


} 
inshore or starboard booms at these hatches? 


| 

A Yes, I did. I said if they are not in | 
if they are all outboard, then the tendency to list | 
that direction would be very definite. 

Q If the starboard booms are not in use, this 
creates a tendency of this ship to list toward starboard? 

A No. I said if the booms were over there -- 

Q If they are starboerd booms, isn't that where 
the heel is, on the starboard side? 

A Yes. 

Q You say that starboard booms not in use would 
create a tendency on the ship to list to starboard. 

A No. I said it would enhance. After all, the 
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boom only weighs two tons. So if all the booms were leanin 
the most you would have is ten tons. Then on top of it, 
if three drafts of two tons each happen to be on that Side, 
you could get a temporary small list. As soon as the loads 
were landed, the ship would come back.. 

Q Captain, if I have this as a boom pedestal 


and a boom going off in this fashico:, is it your testimony 


the weight of this boom causes a list in this direction, 
with nothing on it? 


A I said that all of these things together, not 


i 
| 
| 
| 
i 
| 


just the boom by itself, but the booms out and the loads 
going out simultaneously on that side, it could cause a | 
small list, two denrcus wo and a half, one and a half, but 
a tise. 


Q And in your opinion, would a list be caused 


using a housefall as it has been described to you here? 


A Well, it is bound to pull the load weight in 


that direction from even the offshore boom. 


Q Why is that, Captain? 

a Because your movement weights are all inthat 
direction. 

Q So if I have a heel block, which is what you 
would use, with a housefall; is that right, Captain? 

A Yes. 


€) ©. 
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A heel block on the starboard boom? 
Yes. 
Q Now, if the line of force is up here to 4 
block on the pier shed and that's where the line of force 
would be, isn't it, Captain? 


A No. 


Q It wouldn't be? 
Take it from the housefall over to the 
weight. 
Q Take it down here with the weight? 


A That's right. As you bring the weight in that 


direction, the strain on the head of the boom and the | 
weight will have a tendency to pull in that direction. And/| 


| 


if, with a combination of the three booms or four booms or 


| 
five booms, all in that direction, and the weights all going 


in that direction, you get -- 
Q Assuming this to be the container, Captain, is| 
it your testimony that the line of force and the weight in 
this type of rig, where you go from your heel block in the 
starboard boom, back to shore, back here, this being the 
cargo fall from your offshore boom. Is it your testimony 
that the line of force is this way (indicating), causing 


@ list in that ship? 


A It can, yes. 


eo f 
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Q Is there any line of force tending to pull 
up this way? 

A Of course. 

Q In other words, in this direction (indicating) ? 

A Yes. 

Q But in your opinion the force would be such, 
depicted here, as to cause a list on this ship? 

A I’ have said that the direction of the weight 
all of the hooms headed toward the direction of the 

that the movement of two, three or fovr containers 
che same time could cause a temporary list. That could 


cause container number 3 to slide with a bump. 


Q Are Av assuming this ship was tender, Captain? 

A i‘m not assuming any tenderness. I am talking! 
about a practicality that exists on ships. This ship 
wasn't drawing that much water. 

Q You know what I mean by the term "tender," 


don't you, Captain? 


A Yes, 1 do. 


| 
j 


Q Would you tell his Honor and the ladies and 


gentlemen of the jury what the term "tender ship" means? 


} 
| 
| 
| 
| 
| 
! 


A A tender ship is one that will list very easily 
and slowly in either direction from the vertical to the 


| 
right. That's a tender ship. That is one that has most of; 


oo | 
| 
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its weight in the bottom that 11 create that. Or if the 
weight is up high, and there is ao weight in the bottom, 
you will get a movement. 

Now, a tender ship is one that is just the 
opposite of the stiff ship. A stiff ship has a quick, 


vy. xXlent rolling. A tender ship has a gentle, easy rolling.| 
| 

Q And as of now, Captain, you don't know whether) 

| 

the Concordia Viking on July 12, 1970, was tender or stiff;| 


| 


is that correct? 


A All I know is the draft you quoted to me of 


21 feet and a few inches aft. 
THE COURT: 21'8" forward and 
THE WITNESS: A difference of eighteen inches. 


Q What does that indicate to you? 
| 
A It indicates that the trim was slightly by 

{ 


a drag of eighteen. 
Q Drag of eighteen inches? 


A Yes. And that I would expect a ship of 500 
foot length or 495 feet, to have a summer draft of 


. ; | 

about 28 to 29 feet. I could look it up. But at any rate, 
e | 

she is six, seven feet below her marks. She is not loaded! 


deep. 


Q And the drafts I quoted to you on the 12,000 


i 
| 
deadweight ton ship would. indicate displacement of tonnage| 
| 
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somewhere around 13,900? 
A I don't see any deadweight scale on here. 
Q It is approximately that. 
A IL would have.to do a lot of imagining it. 
Q In any event, that is a rather substantial 
mass, if Will, isn't that so? 
THE COURT: Let's try to finish this witness. 
MR, IN: I am just about concluded. 
I go back to my Original contention -- 


THE COURT: . Now look, Captain. -- 


Mat. KAIN: I have no further questions. 


THE COURT: Do you have anything, Mr. Leonard? 


MR. LEONARD: Three questions, your Honor. 
RECROSS EXAMINATION 


BY MR. LEONARD: 


Q You sat here during the entire liability 
portion Of ithis, trial, didn’t you? 

A Yes. 

Q You heard every witness testify? Every fact 
witness? : 

A Yes. 

Q Tell me, who was the witness that testified 
that any container struck or bumped -- 

THE COURT: Now, Mr. Leonard, that's just 
42% 
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argumentative. You can argue with the jury when the case is 


all over what evidence is in or isn't in. 


We will have to wait for that. 
MR. LEONARD: All right. 


Q In arriving at your conclusion, Captain Ash, 


| 
did you choose to disregard the testimony of Mr. Picinich 


who said that one container did not bump or c:rike the sine 


THE COURT: That's exactly what I was 
trying to get you to leave out. You can argue that to the 
jury later. 

MR. LEONARD: No further ee imade. 

THE COURT: You may step down. 


(Witness excused.) 
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five 


Li oe n + rect 
a Lovenber 15th. 
te You have been working on the docks over 4° 


years? 


sipervisory 


that keen all at 3 fer fr Hoboken? 


you menerally work one pier and only rarely 
4t interchaneeable? 


nterchangeable. 


O71 thea, J take 7 
were a hatch boss foreman h.carath Corporation & 


the Hobeken piers? 


you cell me, sir, trom 
the yeirs you have been in this service or 
ever hed osencion to cltim oniacd or offisa 
the Concordja ships? 
Yes. For the last ftve years and then 20 


for about two years. 


Now, I used the ase "Concordia ships." Are 


there more that one, the same type oF 1s there just one: 
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They have seve Ships but they also have several 
chartered ard then assume the name Concordia 
untill the, «oO off charter. 
testimony about 
This witness couldn't. possibly know 
charter was In existence unless there has been 
8 foundation laid... I ask your iioror to have the witness not 
testify. 

THE COURT: I'm sure 11. is @ preliminary matter. 
Let's have a bic thing about it. 

These ships that you mention as the Cencordia 
ships, are they different cr are they all like liberty 
ships or certain kinds of shins where they are essentially 
the same class of ship, each cne having a different name 
thouzh? 

A Essentially the 

50 did you have occasion to «ork on more than 
one of the Concordia ships that more or less were the 
same, each one with a different name? 

A Yes. I worked on all the Concordia ships that 
came to Hoboken. 


Q You can give it to us 2C and 40, between two and 


four, but you give us your idea. On about how many different 


Occasions did you have the occasion of working, either on- 


a¢ 
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rd/1f/396 Langan-birect 
loading or offloading, a Concordia snip? 
A Oh, for the last four and a half years on an 
average of maybe five or six times per month. 
That is 60 a year and that is over 200 times, 


é 


is that way; is thet. correct 


Kow, in your positicn as nateh boss and foreman, 


can you tell me how many men gencrally are working under -° 


our supervision? 
y 
ny 


A Oh, anywhere from eighteen to ce. 


whether Te is onloadin.s or 


Ww ~ 
L235 « 


3ome of those men, are they employed on the ship 


wr 


L083 ¢ 


Now, on June i2th of 1971, when the Concordia 


Viking was in the port of new York in the Hoboken picr, 
ean you tell me, sir, were you employed on thet vessel? 
iy gan was in number fcur hatcn. 


KAIN: Counsel is using the wrong d 


tie is also leading tne witness. 


FRISomMAN: What did I say? 


KAIN: > You satd June. 
VE 
as 
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FRIELMAN: I apolcgive to everytody. vsuly 


You started to answer. fou were doing what? 
my Sot: he ¢ =z “at Snarz » was number 
Concordia Vii. 
ir. Langan, as best you recall, wnat kind of 
any, was there on the deck cf this vessel that day? 
On the deck of this vessel there were containers. 
how, will you tell we, sir, as you best recall 
the vessel positioned in terms of inshore, offshore, 
ide to what? 


think wheat you 2re trying cto 


picr. 
Thank you very much. Were tkere men, cther long- 
shoremen, working at different hatches or was only tne number 
th heing worked? 
I was working on number four and another sang was 
ir, number five 
De vou happen te renember the name of the mon in 
ze, in your position, at the number five hatch? 
santoro. 


“sil me somethin, br. Langan, 


Oi 
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they sometimes referred to that 


wow, were ship's equipment, oooms, et cetera, 


teing used for tine offlonding of this deck céarzo? 
you see anythin,; happen that was out cf the 
so to Speak, back behind you, in back of the 
number rive hatch? 
A eontaiae?r cein 
& square away Ww 


you tell us wat 


was they picks: 


Sra 


slower. 


. (Answer 
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there any stmilar 


number three : two or numrer 


sin COUN: Overruled. 


can you tell 


Bf tyerooms end tne Lifting 
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equi pmer.t 
{nshurt or we have been using this rouch sketch, this 
beinz the numcer five hatch. Assume the numder four, 


elus 
,s ¥ 


mninar 
picy 
narrow : } ece there, we usually use, in fact we 


always a very rare exception, use what we call 


three, 


house f2 And that takes care -- we only use one boom 


ther 0! he sni we use thi gz winches on the ship. 
from the ship up te the top of the hous? 


vary? 
On pier E this would be the general rule. 
MWR. KAIN: Your Honor, please, I cbject to 
witioss testifying as to the zeneral rule. 


COURT: Overruled. 


iow, KY. Lanzon, with that tayouc, 


~oirng to it at lergth with you because other wittne 


deseorthbed house f311 and just what those words moan. 
to or towsrds the inshore sido, can you tell me, 
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WOuld Cal) the Pay -6f) they darcy, 1. weuldecald At that Tits 
wasn't -a ship. What was the condition of the ship and the 
ship's deck while these crf] "Ine operations were zoing 
manner you mentioned? 
when tne ship @ame-di. 16 had containers on, It. 
were taken ashore. They were already off. I don't 
wKrnow how many were by number five hatch. There were 4 
couple by number four ard they were taken ashore. 
Tai aA Little Siover so. we 
Now, the booms were in which cCirection? Were 
they hansing offshore te the port hanzing in the 
directicn towards the shore starboard side or shat? 
A Well, the beom to do that gob there, and I'm 
it was set. that way, the boom would be in the 
forward end ef tne hateh and it would be d over the 
port deck, directly Over tne work 
HR. KAIN: . Your Honor, please, unless this witness 
4s toin: to testify as to where they were actually at the 
time of the accident, I have an objection. Where they would 


submit to your Honor is not testimony as to where they 


COURT: Agree. Do you recall where they were? 


WITNESS: Yes. 


COURT: When you say “would be,” it is just a 


. 4 54 
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manner of cpeaking? 
THE WITNESS: Yes. 
THE WITNESS: Tne upper boom was spotted on the 
offshore deck. 
© And the weight of the cargo im the course of it 
bein,; lifted and offloaded went in which direction, on the 
Concordia Viking as these five hatches were being worked? 
A Well, it would have to be picked up anywhere 
rrom two inches and then taken inshore with the two falls. 
Q Now, that offloading work that was under way 
this time, what effect, if any, did it have on how this 
ship eat if the meter at this cine? 


Well, most cf these ships, 


PHE. (COURT 2. NOWs 460K, You are 
estify as tc yourwemory of what occurred. 
THE MITNESS:. ALL tight, Sirs 
tomisnatr 
wenerally misht. 0 Now, Goyou remember how 


the ship sat on that day? 


THE WITNESS: Yes I woulda sa particular 


Ship on this particular day -- 
THE COURT: You would say. remember? 


Tite WITHESS: 
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COURT:. what 
WITHESS: ?nm.ingsnore pry oe 


Wild you tell us what. you mean 


het tae chip aould bend over toward the pier. 
this case the. starboard side? 


Kisnt. 


Now, Gan you tel) us,, Lf) o Court. will permit 


from your exrpertierce of 27 all. the other 


the Concordia Viking cn the morning 


err 


man for.27 years qualifies him either as 
or an authority on trim and stability and. 1,cbhjccr to 
without a proper foundation being lelid. 
T dontt want to take the time our 
Cifiedie.is 43 ye a Longsnoreman 
superviser? position. 
HE COURT: I will.cverrule the objection. 
Hr. Langan, the questica before : son you 


rice, 1. your Gpinion, from your s2rcrience, 


Ais 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N.Y. — 791-1020 


unbdelzsnownec 
nvehtnerzy, Rilo. m2 


» neavier case bel 


away fron 


into a 


ionor, 


tT SubRiie 


baeksround 2s 2 


heremen that 


fons UES kNCwhs: EO. me, 


_ 
were) 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FCLEY SQUARE. NEW YORK, N.Y. — 791-1020 


rd/1f/408 Langan-bDirect 
A Yes. 
find this matter of whether a ship does or 
have: this tilt or list and wheat does 1¢,.-did ‘it. vary on 


differert kinds of ships? 


if As a longshoreman, particularly one in cnarge of 

eiznteen or 22 men doing this LALSins ana ric work, 
is that something that is of concern to you in considering 
the coinz on of the work? 

Yes, by all means. ‘nen we have to rig our ship 
accordingly. 

A Jdittie,elover. 

We have to rig our ship, beins aware of the list. 
In other words, if we say. we want a boom offshore, we have 
to bring it off as far as we can to let it go in on its own 
ena Grirt..on 2 fit. 

how, in your experience, and I think you told us 
that you either onloaded or offloaded the Concordia type 


ot ships over 2CG times, can you tell us, is that the 


basis of your statement you made a few minutes azo? 


Yes, I have been on all of their ships and every 
one of them will do the same thing. 
Now, Mr. Langan, what time did you come to coult 
morning? 


AN We 
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here some place around a quarter to ten. 

Did you hear any part of the testimony of a 
Captain Ash? 

No, J did vow. 

bid.you talk to, a Captads 

Captain fsn?, a0, 21 did 1.0f 

Do you know who he is? 

No, 1. don't. 

Were you told anything about what a Captain Ash 
or anybody else testified to? 

No, J. was not. 

During the lunch ipur, did T 20 out with. you 
or spend any time with you? 

No, jou did not. 

Did Mr. Heller? 

No, he vdid not. 

Was there any conversation or discussion between 
you and Mr. Heller or me with respect to what testimony, if 

had been siven by Captain ash this morning? 
None whatsoever. 
Did I tell you specifically I didn't want to 
it with you? 


That 26 Ticht, you. dia. 


Mr. Langan, when wa he f st time that you told 
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lir. Heller or we or any representative tnat you had some 
personal or cy2witness knowledise as to the happenin; of 
this accident? 

This past Saturday afternoon. A very ;o00d friend 


of mire happened to have ease and kr. Heller is handling 


it. le asked me to come in as a witness to it and to give a 


statement or a deposition to Ir. Heller, which I rladly 


did. In the course of the conversation this particular 


accident came up, and rather lauzhingly I said that I rememben 


t+ 


seeing that guy to over the side because it is something 


u 


you rarely see in our business and ycu can laugh at it. «2.4% 


{gs not you. That is generallyfow I got mixed up with this 


case. 
Then Mr. Heller called me later on and he said 
that you miznt want me to come as a witness. 
On Sunday did I call you? 
Sunday you called me. “e had a small conversation. 


me back. You said you didn't want to interfere 


with my foctball mame. You called me back later on and we 


made arranzements for me to be here today. 


a ow, Mr. Langan, since July leth of 19/i, have ya 
been requested or questioned atout the happening of this 
accident or asked to be a witness concerning it by any 


representative of the shipowner or their ettorneys? 


44% 
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Ho one. 

Eny representative or attorney on benalf of J.J@. 
McGrath Corporation? 


> 
NOs 


And throughout these years, which is now a little | 


over four years, have you been more cr less resularly 


employed by J.W. McGrath? 
A Yes. 


g Now, at the number four hatch of the Concordia 


on July 12th, 1971, did you tell us, and correct 
me if I am wrong, that you were moving or had to offload 
careto containers? 
Yes. We took some containers off the deck, yes. 
Were they different or the same, essentially, 


ainers that were alongside the number five 


In proportion the same. Maybe a little lignter, 


maybe a.little heavier, I don't know. 


3, And did the vessel forward have more cargo con- 


had you offloaded cargo containers of a 


‘\d nature on occasions befcre July 12, 1971? 
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C; Many times in your experience? 
Many times. 
ow, sir; as best recollect were there any 
Stackin: devices employed at e cargo containers at the 
number four hatch, alongside the number four hitch? 
We wouldn't need them there. we were only one 
hich. there. 
THE COURT? 2.aian't, hear .the answer. 
THE WITNESS: We wouldn't need them there because 
we were only one high. 
a Are you familiar with stackinz devices? 
What is this (indicating)? 


A stacking device. 


Exhibit 11. . What is the function of a stacking 


device in this 
COURT: We have heard that. 
FRIEDMAN: I asree, your Honor. 
nave heard that endlessly. 
MR. FRIEDMAN: I would like to approach the bench 
for an indication that might shorten my xamination. 
THE COURT: All right. 
(At the side bar) 


MR. FRIEDMAN: Judge, I would ordinarily, but as 
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the Court has already pointed out we have covered it with 
at least one other witness quite endlessly, evoked froni 
this witness that it is usual and customary practice to use 


the stackine devices precisely to restrair a second tier con- 


2 


tainer from moving in the event it does get bumped, 


If I don't ask those questions -~ 


THE COURT: Look, I haven't any obygection. The 
only thing is that as far as the teneral purpose, the 
physical purpose of a stacking device, that is apparent. 
Now it seems to me you are entitled to bring the idea of 
stackin.: devices closer to home, so to speak, to these 
vessels in this particular setting. If he can then throw 
any light on whether they would be used or were used on 
the Concordia ships with this kind of load, I don't see any 


problem witn that. JI mean as long as he is qualified. You 


take it one step at a time. 

MR. FRIEDMAN: On the record and off, he is the 
most qualified zuy in this courtroom, with all due regard 
to Captain Ash. 

(In open court) 


BY MR. FRIEDMAN: 


Q Mr. Langan, let me ask you this: did you Zo 


over to the number five hatch, port side area, where this 


accide:.t occurred, and in any way look at the matter of what, 
456 
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if anythinz, existed between the first and second tier 


containers that were there? 


Yes, I did. 

Will you tell us what you observed or didn't 
observe? 

There were no stacking devices between the con- 
tainers that were stowed two high. 

THE COURT: T-w-o high; right? 

THE WITNESS: Rizht. 

Q Can you tell me, a container of this nature, 
and we won't go over it, beings lifted -- take a look at this 
if you would, at this sketch, and assume the number four 
container is being lifted. It bumps against the number 
three container. If there are no -- I am talking about 
the second tier. If there are no stacking devices between 
the numbex three container and similar identical container 
immediately below it, is that number three container ina 
stable position? 

A You are talking about them both sitting on the 
deck? 

I am talking about the number three container that 
4s on the second tier. Underneath it is a container which 
we are calling number seven for our purposes. 


A Now I follow you. 


; ih 
4S 

SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. — 791-1020 


rd/1f/415 Langan-Direct 

iow three is on top of number seven. No stacking 
@vices have been inserted between seven and three above it. 
This 1s immediately alongside of three, also second tier 
and it is lifted off. In fact I want to ask you a question 
about it. dhen it is lifted off, does it have four hoors 
from the top of it leading to a center hook? 

A Yes. 

Q how I want to ask you this question: That hook, 
where did it run to on the Concordia Viking on July le, 
19712 Wnat did it come down from? 

A Comes down on the fall from the boom, from the 
up and down boom. 

Q What I am trying to find ovt is, that 
which is a pole; rizht? 

Yes. 

4 How hish is the top of that boom from which that 
line comes down to the hook before it spreads to the four 
hooks? What is the length of that wire? 

A That would be purely a guess but I would say 
maybe fifteen to 20 feet. 

MR. KAIN: I have an objectimto any guesses, 
if your Honor please. 
THE COURT: Yes, we won't have any guesses. What 


is your best estimate? 


oI 4uz 
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